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INTRODUCTION

The Free Speech and Equal Protection clauses have, since their
adoption, served as statements of our commitment, sometimes
merely aspirational, sometimes demonstrable, to preservation of
free expression and the ideal of the inherent and equal dignity of all
persons. Maintaining simultaneous fidelity to both of those principles has never been easy,' but has become vastly more difficult as
1. This issue may be seen most clearly in the debate that arose in the late 1940s
and early 1950s concerning the constitutional validity and public policy desirability of
group libel statutes. See, e.g., Loren P. Beth, Group Libel and FreeSpeech, 39 MINN. L.
REV. 167 (1955); David Riesman, Democracy and Defamation: Control of Group Libel,
42 COLUM. L. REV. 727 (1942) [hereinafter Riesman, Control of Group Libel]; David
Riesman, Democracy and Defamation: Fair Game and Fair Comment I, 42 COLUM. L.
REV. 1085 (1942) [hereinafter Riesman, Fair Comment I]; David Riesman, Democracy
and Defamation: Fair Game and Fair Comment II, 42 COLUM. L. REV. 1282 (1942)
[hereinafter Riesman, FairComment II]; Note, Statutory Prohibitionof Group Defamation, 47 COLUM. L. REV. 595 (1947). That debate was, of course, ended for the moment
by the Supreme Court's decision in Beauharnais v. Illinois, 343 U.S. 250 (1952), upholding Illinois' group libel statute.
Recent academic works supportive of group libel statutes include Kenneth Lasson,
Group Libel Versus FreeSpeech: When Big Brother Should Butt In, 23 DUQ. L. REV. 77
(1984) [hereinafter Lasson, Group Libel]; Kenneth Lasson, RacialDefamation as Free
Speech: Abusing the FirstAmendment, 17 COLUM. HUM. RTs. L. REV. 11 (1985) [hereinafter Lasson, Racial Defamation]; Mark S. Campisano, Note, Group Vilification Re-
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the harm produced by hate speech 2 becomes more widely acknowledged and demands are more frequently made that governmental
actors-particularly universities-act to suppress hate speech. The
distress created can be measured by the vigor of the debate concerning the extent to which governments may constitutionally prohibit
hate speech.3
considered, 89 YALE L.J. 308 (1979); Note, A Communitarian Defense of Group Libel
Laws, 101 HARV. L. REV. 682 (1988).
2. Any discussion of hate speech requires definition of the term. Unfortunately,
most definitions tend to prejudice the discussion, by defining the term in a way that
shapes, if not predetermines, the outcome, or by utilizing terms laden with subjectivity.
Marl Matsuda, for example, identifies three characteristics of racist hate speech:
"1. The message is of racial inferiority; 2. The message is directed against a historically
oppressed group; and 3. The message is persecutorial, hateful, and degrading." Mari J.
Matsuda, PublicResponse to Racist Speech: Considering the Victim's Story, 87 MICH. L.
REV. 2320, 2357 (1989). In an attempt to avoid those problems I will assume that hate
speech is any form of speech that produces any of the harms which advocates of suppression ascribe to hate speech: loss of self-esteem, economic and social subordination,
physical and mental stress, silencing of the victim, and effective exclusion from the
political arena. Id. at 2336. Since all of the advocates of suppression defend their position by invoking a variety of evils produced by hate speech, this is an approach that
admits the validity of the harms asserted and takes those harms seriously by making no
attempt to distinguish between types of speech that might produce the same harm.
Thus, I treat all racists the same; polite, civil, and unconscious racists are considered
here to be no less malignant than the vulgar, nasty, and brutal ones.
3. For a representative sample, see Hadley Arkes, Civility and the Restriction of
Speech: Rediscovering the Defamation of Groups, 1974 Sup. CT. REV. 281; J.M. Balkin,
Some Realism About Pluralism:Legal Realist Approaches to the FirstAmendment, 1990
DUKE L.J. 375; J. Peter Byrne, RacialInsults and FreeSpeech Within the University, 79
GEO. L.J. 399 (1991); Richard Delgado, Campus Antiracism Rules: ConstitutionalNarratives in Collision, 85 Nw. U. L. REV. 343 (1991); Richard Delgado, Words That
Wound: A Tort Action for RacialInsults, Epithets, and Name-Calling, 17 HARV. C.R.C.L. L. REV. 133 (1982) [hereinafter Delgado, Words That Wound]; Donald A.
Downs, Skokie Revisited: Hate Group Speech and the First Amendment, 60 NOTRE
DAME L. REV. 629 (1985); Susan Gellman, Sticks and Stones Can Put You in Jail, but
Can Words Increase Your Sentence? Constitutionaland Policy Dilemmas of Ethnic Intimidation Laws, 39 UCLA L. REV. 333 (1991); Marvin Glass, Anti-Racism and Unlimited Freedom of Speech: An Untenable Dualism, 8 CAN. J. PHIL. 559 (1978); Kent
Greenawalt, Insults and Epithets: Are They Protected Speech?, 42 RUTGERS L. REV.
287 (1990); Thomas C. Grey, Civil Rights vs. Civil Liberties: The Case of Discriminatory
Verbal Harassment, 8 Soc. PHIL. & POLICY, Spring 1991, at 81; Graham Hughes,
Prohibiting Incitement to Racial Discrimination, 16 U. TORONTO L.J. 361 (1966);
Thomas D. Jones, Article 4 of the InternationalConvention on the Elimination of All
Forms of Racial Discrimination and the First Amendment, 23 How. L.J. 429 (1980);
Kenneth L. Karst, Boundariesand Reasons: Freedom of Expression and the Subordination of Groups, 1990 U. ILL. L. REV. 95; David Kretzmer, Freedom of Speech and
Racism, 8 CARDOZO L. REV. 445 (1987); Language as Violence v. Freedom of Expression: Canadianand American Perspectives on Group Defamation, 37 BUFF. L. REV. 337
(1988/89) (This article is an edited transcript of a discussion held on November 4, 1988
as part of a lecture series.) [hereinafter Language as Violence]; Lasson, Group Libel,
supra note 1; Lasson, RacialDefamation, supra note 1; Charles R. Lawrence III, If He
Hollers Let Him Go: Regulating Racist Speech on Campus, 1990 DUKE L.J. 431; Jean C.
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The literature of this debate contains three distinct approaches
to the hate speech problem. The civil libertarian approach concludes that suppression of hate speech is generally an impermissible
restriction upon the content of speech, except where the speech is
directed toward an individual under circumstances where an immediate breach of the peace is likely to result. By contrast, egalitarian
advocates of suppression of hate speech contend that the harm resulting from hate speech is almost always sufficiently grave to outweigh the harm resulting from its suppression. The egalitarian
suppression argument contends that, in order to do justice to the
equality principle, hate speech should be prohibited even in the absence of an individual target. 4 The outer limit of this position is
exemplified by Professor Mari Matsuda's notion that hate speech
uttered about or directed toward "dominant group[s]" should be
permissible, but hate speech uttered about or directed toward "hisLove, DiscriminatorySpeech and the Tort ofIntentionalInfliction of EmotionalDistress,
47 WASH. & LEE L. REV. 123 (1990); A. Wayne MacKay, Freedom of Expression: Is It
All Just Talk?, 68 CAN. B. REV. 713 (1989); Toni M. Massaro, Equality and Freedom of
Expression: The Hate Speech Dilemma, 32 WM. & MARY L. REV. 211 (1991);
Matsuda, supra note 2; Marl J. Matsuda, Voices of America: Accent, Antidiscrimination
Law, and a Jurisprudencefor the Last Reconstruction, 100 YALE L.J. 1329 (1991);
Richard Moon, The Scope of Freedom of Expression, 23 OSGOODE HALL L.J. 331
(1985); David Partlett, From Red Lion Square to Skokie to the FatalShore: Racial Defamation and Freedom of Speech, 22 VAND. J. TRANSNAT'L L. 431 (1989); Robert C.
Post, Racist Speech, Democracy, and the FirstAmendment, 32 WM. & MARY L. REV.
267 (1991); Mark A. Rabinowitz, Nazis in Skokie: Fighting Words or Heckler's Veto?,
28 DEPAUL L. REV. 259 (1979); Dean M. Richardson, Racism: A Tort of Outrage, 61
OR. L. REV. 267 (1982); Rodney A. Smolla, Rethinking FirstAmendment Assumptions
About Racist and Sexist Speech, 47 WASH. & LEE L. REV. 171 (1990); Nadine Strossen,
Regulating Racist Speech on Campus:A Modest Proposal?, 1990 DUKE L.J. 484; James
Weinstein, A ConstitutionalRoadmap to the Regulation of Campus Hate Speech, 38
WAYNE L. REV. 163 (1991); Nicholas Wolfson, Free Speech Theory and Hateful
Words, 60 U. CIN. L. REV. 1 (1991); R. George Wright, Racist Speech and the First
Amendment, 9 Miss. C. L. REV. 1 (1988); Kammy Au, Comment, Freedom From Fear,
15 LINCOLN L. REV. 45 (1984); Darryl Brown, Note, Racism and Race Relations in the
University, 76 VA. L. REV. 295 (1990); Campisano, supra note 1; Note, A Communitarian Defense of Group Libel Laws, supra note 1; Jens B. Koepke, Note, The University of
California Hate Speech Policy: A Good Heart in Ill-Fitting Garb, 12 HASTINGS COMM.
& ENT. L.J. 599 (1990); Eugene Volokh, Comment, Freedom of Speech and Workplace
Harassment, 39 UCLA L. REV. 1791 (1992).
4. See, e.g., Lasson, Group Libel, supra note 1; Lasson, Racial Defamation, supra
note 1; Campisano, supra note 1; Note, A CommunitarianDefense of Group Libel Laws,
supra note 1; cf Language as Violence, supra note 3, at 360 (remarks of Professor Matsuda) ("I think the first amendment and the concept of free speech is an important one,
but if I were to give primacy to any one right, and if I were to create a hierarchy, I
would put equality first, because the right of speech is meaningless to people who do not
have equality."); Lawrence, supra note 3 at 434 ("At the center of the controversy is a
tension between the constitutional values of free speech and equality.").

HeinOnline -- 40 UCLA L. Rev. 106 1992-1993

1992]

FREE EXPRESSION

torically oppressed group[s]" should be prohibited.5 A third approach seeks to accommodate both the civil libertarians and the
egalitarians. 6 Accommodationists walk an uneasy tightrope; according to one accommodationist they "endorse tightly worded,
cautiously progressive measures that tend to proscribe only targeted
vilification of a person on the basis of race, gender, religion, ethnic
'7
origin, sexual orientation, or other protected characteristics."
The argument over hate speech is intractable and en,ormously
important because it requires us-whether or not we are conscious
of the fact-to choose among some fundamental organizing principles for the place of law governing free expression in a heterogeneous society. As Professor Robert Post has suggested, the role of law
in a heterogeneous society can be predominantly assimilationist,
pluralist, or individualist.8
The assimilationist mode is one in which law imposes on all
members of the society norms which proceed from "the cultural
perspectives of a dominant group." 9 In the process of doing so it is
more culturally authoritarian than assimilative and, for that reason,
I employ the term "culturally authoritarian" in place of assimilationist. Whatever the label, the concept remains the same. Thus, in
Reynolds v. United States10 the Supreme Court upheld prohibitions
upon polygamy in part because the practice "has always been odious among the northern and western nations of Europe."'" Similarly, in Employment Division v. Smith 12 the Court upheld Oregon's
prohibition of peyote use as applied to the use of peyote in sacramental rites because the infringement upon religious exercise was
"merely the incidental effect of a generally applicable and otherwise
valid provision"'13 reflecting a dominant cultural perspective disap5. Matsuda, supra note 2, at 2361-63, 2357-58, respectively.
6. Examples of the accomodationist approach include Downs, supra note 3;
Greenawalt, supra note 3;Grey, supra note 3;Massaro, supra note 3; and Smolla, supra
note 3.
7. Massaro, supra note 3, at 213. This middle-of-the-road approach brings to
mind the quote attributed to former Texas Agriculture Commissioner Jim Hightower:
"The only things in the middle of the road are yellow stripes and dead armadillos." In
fairness to the accomodationists, it should be noted that their well-meaning attempt to
bridge the chasm between the civil libertarians and the egalitarian advocates of suppression has produced criticism from both sides.
8. Robert C. Post, CulturalHeterogeneityand Law: Pornography,Blasphemy, and
the First Amendment, 76 CAL. L. REV. 297 (1988).
9. Id.at 299.
10. 98 U.S. 145 (1878), overruled by Thomas v. Review Bd., 450 U.S. 707 (1981).
11. Id. at 164.
12. 494 U.S. 872 (1990).
13. Id. at 878.
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proving of peyote use. An even more pointed example of cultural
authoritarianism is the first flag salute case, Minersville School District v. Gobitis,1 4 in which the Court upheld a state requirement that
schoolchildren salute the flag because states may enforce "the traditions of a people... [in order to] create that continuity of a treasured common life which constitutes a civilization."'1 5
By contrast, a pluralist legal order would seek to maintain the
"distinctive values" 16 of differing cultural groups within the polity.
The focus of pluralism is upon group rights and seeks to preserve
intact the cultural perspectives of various groups. Examples of the
genre include Beauharnais v. Illinois,17 which upheld Illinois's
group defamation statute against a free speech challenge, and Wisconsin v. Yoder,1 8 which struck down a Wisconsin compulsory
schooling statute as applied to Old Order Amish on the grounds
that it violated the group's right to free exercise of religion: in the
Court's view, compulsory school attendance created a "very real
threat of undermining the Amish community." 19
An entirely different perspective is individualism, which "ignore[s] group values and perspectives altogether and recognize[s]
only the claims of individuals." '20 Professor Post offers as examples
of the individualist mode Justice Douglas's dissent in Wisconsin v.
Yoder 2' and the second flag salute case, West Virginia State Board
of Education v. Barnette.22 In Yoder, Douglas saw the constitutional issue as one concerned with "the rights of individual Amish
children to choose whether or not to become part of the Amish
community" rather than protection of "the continuing traditions of
the Amish community. ' 23 The clash between Douglas and the
Court was one between pluralism and individualism. In Barnette,
the Court repudiated its culturally authoritarian decision in Gobitis
by squarely embracing the idea that individuals possess the "right24
to differ as to things that touch the heart of the existing order."
In similar vein are the two recent flag burning cases, Texas v. John14. 310 U.S. 586 (1940), overruled by West Virginia State Bd. of Educ. v. Barnette,
319 U.S. 624 (1943).
15. Id. at 596.
16. Post, supra note 8, at 299.
17. 343 U.S. 250 (1952).
18. 406 U.S. 205 (1972).
19. Id. at 218 (emphasis added).
20. Post, supra note 8, at 299.
21. 406 U.S. 205 (1972).
22. 319 U.S. 624 (1943).
23. Post, supra note 8, at 304.
24. Barnette, 319 U.S. at 641-42.
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son 25 and United States v. Eichman,26 which squarely rejected the
culturally authoritarian notion that expression could be muzzled in
the interest of perpetuating a dominant national ideal.
Resolution of the hate speech problem demands that one of
these models be preferred as the shaping paradigm for fashioning
the free expression guarantee. 27 Egalitarian advocates of suppression of hate speech seemingly rely heavily upon both cultural authoritarianism and pluralism. The pluralist anchor is easy to see,
for pluralism rests upon two premises: "that diversity is to be safeguarded, and that diversity inheres in the various perspectives of
differing groups."' 28 In order to safeguard diversity, it is thus
thought necessary to protect groups from vilification. However, as
Robert Post has observed:
Efforts to establish pluralism will always shade, at one point or
another, into [cultural authoritarianism]. The respect for diversity, on which pluralist law is based, may well run contrary to
the beliefs of some groups; pluralist attempts to create a legal
framework based on the value of toleration may well end up imposing this value on groups who do not share it. Even if diverse
groups do share some basic notions of respect and tolerance, the
definitive meaning of these values will be given uniform and authoritative interpretation by legal institutions, and hence fail to
reflect the various meanings that these values will have to different groups .... [Even] definition and recognition of who and

what will count as a group within a pluralist legal framework
will necessarily rest on [culturally authoritarian] values....
Pluralist law, then, must at some level remain anchored to
[culturally authoritarian] law ....29

Egalitarian advocates of suppression thus may be seen as nominally
pluralist but fundamentally cultural authoritarians. Indeed, some
egalitarians exemplify this point vividly. Professor Matsuda advocates suppression of hate speech because it is an agent of cultural
subordination of frequently vilified and socially marginalized
25. 491 U.S. 397 (1989).
26. 496 U.S. 310 (1990).
27. But see Grey, supra note 3, at 90, for an argument that the hate speech issue
poses "mutually incommensurable perspectives-rather than the poles of a well-defined
continuum." To Professor Grey, regulation of hate speech
has something of the same quality ... [as] Wittgenstein's famous discussion of the ambiguous 'duck-rabbit' drawing, which can appear as either
a duck or a rabbit depending on how you look at it. You can learn facility at shifting between seeing the figure as a duck and seeing it as a rabbit,
but at any moment it appears only in one aspect or the other.
Id. (footnote omitted).
28. Post, supra note 8, at 302-03.
29. Id. at 314 (footnote omitted).
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groups30 and also claims that the views of subordinated people are
morally superior.3 1 Matsuda thus demands that law enforce the
cultural perspectives of subordinated people. Her cultural authoritarianism differs from that of the Court in Reynolds or Gobitis only
in that it seeks to serve historically disfavored rather than dominant
groups within the polity.
Individualism concedes the first premise of pluralism-diversity is to be safeguarded-but offers a substitute for the second
premise: diversity is to be found in the differences between individual persons rather than in the differences between the racial, economic, sexual, national, or ethnic groups of which any individual
may be a part. It is thus hardly surprising that civil libertarians, for
the most part, embrace the individualist argument that hate speech
may be suppressed only in those instances in which the speech is
targeted at a specific individual under circumstances where the
abuse is so severe that violence is a likely prospect.
The accommodationists attempt to bridge these quite different
paradigms by employing several different devices. Perhaps the most
widely endorsed accommodationist approach is the Stanford hate
speech policy, created largely by Professor Tom Grey. 32 The Stanford policy prohibits speech that is intended to insult or stigmatize
30. Matsuda, supra note 2, at 2358.
31. Mari J. Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22 HARV. C.R.-C.L. L. REV. 323, 324-26 (1987) ("The central problem facing
...legal scholars is the search for a normative source ....[W]hen notions of right and
wrong, justice and injustice, are examined .. .from the position of groups who have
suffered through history, moral relativism recedes and identifiable normative priorities
emerge .... [V]ictims of racial oppression have distinct normative insights ....); cf.
Richard Delgado, The Imperial Scholar: Reflections on a Review of Civil Rights Literature, 132 U. PA. L. REV. 561, 577 (1984) ("The time has come for white liberal authors
who write in the field of civil rights to redirect their efforts [so that] ... the gap [may]
... be filled by... minority writers and commentators.").
32. Grey, supra note 3, at 106-07. The heart of the Stanford policy is as follows:
Speech or other expression constitutes harassment by personal vilification if it:
a) is intended to insult or stigmatize an individual or a small number
of individuals on the basis of their sex, race, color, handicap, religion,
sexual orientation, or national and ethnic origin; and
b) is addressed directly to the individual or individuals whom it insults
or stigmatizes; and
c) makes use of insulting or "fighting" words or non-verbal symbols.
In the context of discriminatory harassment, insulting or "fighting"
words or non-verbal symbols are those "which by their very utterance
inflict injury or tend to incite to an immediate breach of the peace,"
and which are commonly understood to convey direct and visceral hatred or contempt for human beings on the basis of their sex, race, color,
handicap, religion, sexual orientation, or national and ethnic origin.
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individuals on the basis of specified characteristics, is addressed directly to the insulted or stigmatized individual, and makes use of
what the Court in Chaplinsky v. New Hampshire3 3 termed "'fighting' words-those which by their very utterance inflict injury or
tend to incite an immediate breach of the peace."'3 4 Although intended to be a narrow proscription, the Stanford policy serves both
to ban gutter epithets employed purely in the service of private violence as well as excise from political debate nasty, ill-tempered ad
hominem argument. While Chaplinsky undoubtedly supports suppression of personalized verbal abuse likely to incite immediate violence, it is far less clear that it supports the excision of personal
insults from public debate. To the extent it does, Chaplinsky is a
dead husk of doctrine. Professor Gerald Gunther has noted that
Chaplinsky involved "words which would very likely not be punishable today .... Despite repeated appeals to the Supreme Court to
recognize the applicability of the 'fighting words' exception.. . , the
Court has in every instance refused. One must wonder about the
strength of an exception that, while theoretically recognized, has for
35
so long not been found apt in practice."
Another device employed by the accommodationists is to-construct a continuum of "rational" discourse at one end and "irrational" or "arational" discourse at the other end. Thus, it has been
argued that "racially abusive speech" may be barred but not speech
about "race ...that may offend ... but which [is] . . .stated in
rational form."'3 6 This distinction is frequently defended by assertThe Stanford Discriminatory Harassment Provision, quoted in Grey, supra note 3, at
106-07.
33. 315 U.S. 568 (1942).
34. Id. at 572.
35. Gerald Gunther, Good Speech, Bad Speech, 24 STAN. LAW. 4, 41 (1990).
Chaplinsky was punished for calling a city marshal, to his face, "a God damned racketeer" and "a damned Fascist." 315 U.S. at 569. See Strossen, supra note 3, at 508-14
(Chaplinsky is "no longer good law," id. at 510); Stephen W. Gard, Fighting Words as
Free Speech, 58 WASH. U. L.Q. 531, 536 (1980) (fighting words doctrine a "quaint
remnant of an earlier morality"); Thomas F. Shea, "Don't Bother to Smile When You
Call Me That"-Fighting Words and the First Amendment, 63 Ky. L.J. 1, 2 (1975)
(Supreme Court has "concluded that fighting words . . . are a protected form of
speech"); infra text accompanying notes 259-263. For example, in Gooding v. Wilson,
405 U.S. 518 (1972), the Court limited fighting words to words likely to incite violence,
and in R.A.V. v. City of St. Paul, 112 S. Ct. 2538 (1992), the Court did not address the
breadth of the fighting words doctrine at all.
36. Byrne, supra note 3, at 400-01 (1991); see also Matsuda, supra note 2, at
2364-65 (concluding that the free speech guarantee includes "the social scientist who
makes a case for racial inferiority in an academic setting based on what is presented as
scientific evidence" so long as the social scientist's speech is "free of any message of
hatred and persecution").
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ing that free expression is a means of accomplishing democratic
self-governance, that democratic self-governance requires an informed citizenry, that only rational discourse contributes to the
goal of self-governance and, hence, only rational discourse is eligible
for constitutional protection.3 7 While the distinction between rational and arational discourse is one fashioned out of asserted respect for the maintenance of the vigorous public exchange necessary
for the existence of democratic institutions, it is partially blind to
the nuanced and variegated mosaic that composes public discourse.
Nonrational emotive and symbolic discourse is of considerable
value to the full realization of the self-governing community's policy preferences.3 8 In its tenet that the state can police public discourse to insure that it is conducted with only rational and polite
civility between every contentious faction within the polity, this approach is oblivious both to the practical costs it imposes upon free
expression and the possibility inherent in nonrational, often symbolic discourse, of facilitating the destruction of social structures
which oppress subordinated people. The power and effectiveness of
the symbolic expression employed by the civil rights movement of
the 1960s dramatically illustrates this latter point.
There are thus two major threads-the egalitarian and the accomodationist-which weave together into a pattern of defending
suppression of hate speech. In this Article I contend that both approaches are flawed in that they fail to account adequately for the
deeply individualistic root of the free speech guarantee. The individualistic character of free expression law derives from the belief
that autonomous self-governance can be achieved only by a dialogue open to all points of view. Every individual must have the
opportunity to express her views, in the hope of shaping the collective will, in order to legitimate individual submission to the ultimate
collective judgment. This process of dialogic exchange-public discourse-"enables a culturally heterogenous society to forge a com37. This view springs from an idealized assumption that self-governance consists of
calm deliberation and civil exchange of thoughtful propositions. Alexander
Meiklejohn's conception of self-governance seems to rely upon this assumption. See
generally ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATION TO SELFGOVERNMENT (1948); LEE C. BOLLINGER, THE TOLERANT SOCIETY: FREEDOM OF

SPEECH AND EXTREMIST SPEECH IN AMERICA 43-75 (1986) (describing the classical
model of free speech in the service of self-governance as one relying upon an ideal of
civil and reasoned debate). See also Karst, supra note 3, at 96-97 n.7 (sketching the
broad outlines of the roots of this "civic debate" model).
38. See generally Karst, supra note 3.
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mon democratic will."' 39 Public discourse is not simply comment
upon governmental policies or actions, but includes all speech relevant to "deliberation about our identity as a people, as well as about
what specifically we want our government to do." 4 Public discourse includes such matters as discussion of teenage chastity, declining fish populations, global warming, whether day care is good
or bad for children, the meaning of "family," and a host of other
matters that are not obviously political in any direct sense. The
dialogue of public discourse is the way in which we decide, collectively, who we are, what our values are, and what ends we will
pursue.
The boundaries of public discourse are elusive. Public discourse cannot be defined normatively, for any such attempt is necessarily hinged to some ideological notion of what our collective
identity should be. Nor can public discourse be defined by a mere
description of what has, in fact, captured the national dialogue, for
often matters of great consequence are deliberately or inadvertently
hidden from public view. The lonely voice speaking about such
matters is engaging in public discourse, even if no one else is listening. Public discourse cannot be adequately defined by the manner
of the communication. While some communications seem clearly
intended for broad public consumption (e.g., newspapers), it is clear
that the process of collective self-definition also occurs by myriad
"private" exchanges of opinion, whether across the proverbial back
fence, in the workplace, the schoolyard, waiting for the subway
train, or in the Oval Office.
If public discourse is so encompassing as to include almost all
speech, there is reason to view skeptically attempts to define some
categories of speech as outside of the First Amendment's protection. In examining the categories that have developed and those
that are proposed with respect to hate speech, one should remember
that boundaries upon unfettered public discourse can be both the
product of cultural authoritarianism and of individualism. Obscenity enjoys no constitutional protection because we have adopted a
culturally authoritarian view of the permissible limits of sexually
explicit speech. Speech that grossly invades the privacy of one's
home in a manner that can not be evaded is subject to suppression
because we value the interests of the individual resident.
39. Robert C. Post, The Constitutional Concept of Public Discourse: Outrageous
Opinion, Democratic Deliberation, and Hustler Magazine v. Falwell, 103 HARv. L.
REV. 601, 671 (1990).

40. Id.
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As applied to hate speech within public discourse, both the
egalitarian and the accommodationist approaches undermine the
requisite conditions for democratic self-governance. With respect
to hate speech that forms no part of public discourse, the culturally
authoritarian foundation of the egalitarian approach is less immediately dangerous but, to the extent that it alters the foundational paradigm for free expression, it carries the seeds of future damage to
the free and open exchange of ideas.
The egalitarian approach is the more radical endeavor by virtue of its fundamental antagonism to the ideal of unfettered public
discourse. Its foundational paradigm is the fusion of pluralism and
cultural authoritarianism. Ironically, since its advocates purport to
champion the cause of subordinated people, this approach also
threatens to retard realization of the substantive status aspirations
of subordinated groups within the American polity.
If the accommodationist approach is as tightly confined as
some of its adherents claim, it delivers nothing more than the individualistic civil libertarian approach, but at a cost of creating yet
another exception to the ideal of unfettered public discourse, one
which carries the potential for dangerously broad application at
some future time. If the accommodationist approach cuts more
deeply into the tissue of free speech than its sponsors admit, it suffers from many of the same defects as the pluralist and culturally
authoritarian approach. Finally, the variant accommodationism
that justifies suppression of hate speech on the grounds that it is
irrational and thus not eligible for full constitutional protection is a
form of advocacy that is ultimately subversive of the very end
claimed to be served by the suppression: the elimination of the
subordinate status of various racial, ethnic, sexual, or cultural
groups within the American polity. It is subversive in that it would
effectively remove constitutional protection for the symbolic, nonrational expression that has proven to be so effective in altering dominant attitudes by reason of its emotive appeal.
Part II of this Article reviews the familiar rationales for a free
expression guarantee and the application of those rationales within
American constitutional law in order to demonstrate that, with respect to public discourse (the dialogic exchange that is germane to
self-governance), the foundational paradigm of free expression law
has become overwhelmingly individualistic. With respect to speech
that has been treated as nonpublic discourse, such as pornography,
obscenity, and certain speech in schools and the workplace, the relevant paradigm is culturally authoritarian but sometimes borrows
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from the individualistic. These distinctions are germane to the discussion in Part IV of the validity of both the egalitarian and accommodationist approaches to hate speech in the university. Before
reaching that discussion, Part III examines the egalitarian and accomodationist arguments made in defense of suppression of hate
speech. Finally, Part V explores the nature of the Supreme Court's
commitment to unfettered public discourse in the aftermath of
R.A. V v. City of St. Paul.4 1 Among the issues considered is the
question whether the Court's toleration of content-based restrictions upon free speech which are "narrowly tailored" to serve a
"compelling interest" is sufficiently elastic to provide an opportunity for egalitarian arguments to succeed as justifications for infringement of free expression. Part V explores this possibility both
in terms of the existing doctrine and by a comparative case study of
the application of the egalitarian approach to the problem of hate
speech, through the lens of the Supreme Court of Canada's decision
42
in Regina v. Keegstra.
II.

THE INFLUENCE OF THE FOUNDATIONAL PARADIGMS OF
INDIVIDUALISM, PLURALISM, AND CULTURAL
AUTHORITARIANISM UPON FREE EXPRESSION

There are no easy answers in the American constitutional law
of free speech. Repeated involvement in speech cases by the United
States Supreme Court "has produced a complex and conflicting
body of constitutional precedent,"' 43 a veritable "Sargasso Sea of
drifting and entangled values, theories, rules, exceptions, predilections."" Scholars and courts are unable to agree on a single purpose for the existence of a guarantee of free expression. Rather, the
justifications for securing free speech fall into one of two broad categories: free expression is regarded either as a means to some other
desirable end, or free expression is seen as an end in itself. Despite
the diversity of rationales for free expression, their application to
speech that is a part of public discourse has been borne along on a
common current: the primacy of individualism. When speech occurs in a context unrelated to public discourse, however, judicial
application of the rationales for free expression, while still steeped
in individualism, is also apt to reinforce culturally authoritarian
41. 112 S. Ct. 2538 (1992).
42. [1990] 3 S.C.R. 697.
43. WILLIAM G. LOCKHART ET
QUESTIONS 630 (6th ed. 1986).
44. Post, supra note 3, at 278.

AL., CONSTITUTIONAL LAW: CASES, COMMENTS,
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patterns of legal thought. This dichotomy may be seen most clearly
by contrasting the rationales for free expression with the actual development of free expression law as applied to speech that forms
little or no part of public discourse. Sections A and B of this Part
briefly describe the rationales for free expression in relation to the
pluralist, culturally authoritarian, and individualistic paradigms;
section C examines, in relation to the same paradigms, a few representative examples of the law pertaining to speech thought to be
outside or on the periphery of public discourse.
A.

Free Expression as a Means to an End

Those who view free expression as a means to an end have posited a variety of overlapping ends that the guarantee serves. It has
been claimed that free expression is a necessary precondition for
46
self-governance, 45 of invaluable assistance to the search for truth,
indispensable to the development of moral virtue,47 a mechanism to
enable the society professing it to cultivate the virtues of tolerance
and self-restraint, 48 a safety valve to preserve social stability, 49 and
an indispensable check upon the power of government. 50
1. Self-Governance
Perhaps the foremost instrumental rationale is the notion that
free expression is indispensable for the promotion of the free flow of
45. The classic exposition of this view remains that formulated by Alexander
Meiklejohn. See MEIKLEJOHN, supra note 37, at 15-16, 24-27, 39.
46. The classic American exposition is that of Justice Oliver Wendell Holmes, Jr.'s
dissent in Abrams v. United States, 250 U.S. 616, 630 (1919). The rationale was first
plainly enunciated by John Stuart Mill, who argued that unfettered discourse was more
apt to produce true opinions and, by challenge, prevent an established truth from being
treated as "dead dogma, not a living truth." JOHN STUART MILL, ON LIBERTY 34
(Elizabeth Rapaport ed., Hackett Publishing Co. 1978) (1859).
47. John Milton, Areopagitica, in 4 THE WORKS OF JOHN MILTON 294, 346
(speech to the English Parliament in 1644) (Frank A. Patterson gen. ed., William Haller

speech ed., 1931-38) [hereinafter Areopagitica]. But see LEONARD LEVY, EMERGENCE
OF A FREE PRESS 93-97 (1985), in which Professor Levy contends that Milton's "welladvertised tolerance did not extend to the thought that he hated." Id. at 94.
48. BOLLINGER, supra note 37, at 10 ("[Fjree speech involves a special act of carving out one area of social interaction for extraordinary self-restraint, the purpose of
which is to develop and demonstrate a social capacity to control feelings evoked by a
host of social encounters.").
49. THOMAS I. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION 7 (1970)
(Free speech "is a method of achieving . . . a more stable community ....

It is an

essential mechanism for maintaining the balance between stability and change.").
50. Vincent Blasi, The Checking Value in First Amendment Theory, 1977 AM. B.
FOUND. RES. J. 521, 527-42 (free speech serves to check the abuse of power by public
officials).
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ideas that is necessary for a democratic polity to govern itself. If
the people are to govern, they must choose; to do so, they must be
informed; and to be informed, governments must be disabled from
restricting the dissemination of ideas. In short, free expression is
thought to be the precondition for democratic self-governance, for
"when [people] govern themselves, it is they-and no one elsewho must pass judgment." 5 1
This view encounters a theoretical obstacle, posed by those
who see democracy as simply another term for unfettered
majoritarian rule. If free speech is simply an instrumental means of
furthering majoritarian rule, and if the majority decides to muzzle
certain speakers or suppress certain thoughts, it is conceptually difficult to invoke ideals of free expression rooted in preservation of
democracy to frustrate the will of the majority. 52 One advocate of
this position boldly asserts that "[t]here is nothing undemocratic
about censorship initiated or ratified by a majority vote."5 3a The error of this view is that it fails to recognize the distinction that legal
54
philosophers have drawn between autonomy and heteronomy.
Autonomy inheres in the manufacture of laws by the same people to
whom they apply. Heteronomy results when laws are produced by
people who are not subject to those laws. The distinction is critical
to understanding democracy as something other than unvarnished
55
majoritarianism.
The moral claim of democracy is that it is an autonomous institution; it thus embodies not simply majoritarianism but self-determination. This cannot mean that all people are free to do what
MEIKLEJOHN, supra note 37, at 26.
52. See, e.g., FREDERICK SCHAUER, FREE SPEECH: A PHILOSOPHICAL ENQUIRY

51.

(1982). A free speech principle which restrains majority power "is by its nature antidemocratic, anti-majoritarian." Id. at 40. Thus "[t]he more we accept the premise of
the argument from democracy [that free speech is protected in order to secure
majoritarian rule], the less can we impinge on the right of self-government by restricting
the power of the majority." Id. at 41.
53. Stanley Ingber, Rediscovering the Communal Worth of Individual Rights: The
First Amendment in Institutional Contexts, 69 TEX. L. REV. 1, 17 (1990); see also Lee
C. Bollinger, Free Speech and Intellectual Values, 92 YALE L.J. 438, 451-52 (1983)
("[I]t appears anomalous to restrict limitations on speech in the name of preserving selfgovernment when the self-governing process has generated those very limitations.").
54. See HANS KELSEN, GENERAL THEORY OF LAW AND STATE 284-88 (Anders
Wedberg trans., 1961). For an excellent summary of Kelsen's argument, skillfully applied to the free speech guarantee, see Post, supra note 3, at 280-83.
55. An example of this thought is Justice Scalia's observation that our assurance
that legislation will not exceed "reasonable and humane limits ...[is the requirement
that] the democratic majority ...accept for themselves and their loved ones what they
impose on you and me." Cruzan v. Director, Mo. Dep't of Health, 110 S.Ct. 2841,
2863 (1990) (Scalia, J., concurring).
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they wish in every respect for such a condition, writ large, is anarchy rather than democracy. Democracy necessarily implies some
social order; the trick is to arrive at that social order in a way that
leaves every member of the polity with a sense of his or her own
self-determination. The only way in which this can be accomplished is through a social system that permits, if not invites, each
person to participate in the creation of the social order. This participation is not just by voting, or through the vicarious speech of
one's representatives in the councils of government, but inheres in
all the various aspects of public opinion: books, newspapers,
speeches, conversations, posters, letters, open-air harangues, buttons and bumper stickers, flags and symbols, and all the other
countless ways in which a community carries on the dialogue that is
ultimately distilled into the social order. 56 Thus, "democracy serves
the principle of self-determination because it subjects the political
and social order to public opinion, that is the product of a dialogic
'57
communicative exchange open to all."
If coercion is injected into this public debate, either through
compelled speech 5" or by suppression of speech, the central meaning of the process is utterly lost. The reason for public debate is to
enable every person within the polity to express his or her view in
the hope that it will convince others. Ideally, this public dialogue
would produce consensus. If it did, the social order would be truly
self-determined and in harmony with the individual views of every
constituent member of the polity. Of course, this ideal is impossible. The fact of its impossibility is what makes the prevention of
coercion in public discourse such a critical link in the maintenance
of democracy in the service of autonomy rather than heteronomy.
If majorities can censor the vernacular of public discourse, from the
perspective of silenced individuals the process by which the majority rules is as tyrannically heteronomous as that employed by the
Khmer Rouge. It is only because democratic legal norms are subject to shaping by an unfettered public discourse that democracy
can retain its moral claim that it serves autonomy.
56. See Post, supra note 3, at 281.
57. Id. at 282.
58. The clearest examples of compelled speech are the two compulsory flag-salute
cases: Minersville School District v. Gobitis, 310 U.S. 586 (1940) and West Virginia
State Board of Education v. Barnette, 319 U.S. 624 (1943), which overruled Minersville.
In Barnette, the Court described as the "fixed star in our constitutional constellation"
the idea that "no official . .. can prescribe what shall be orthodox . .. [and] force
citizens to confess by word or act their faith therein." 319 U.S. at 642.
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The development of this individualistic rationale in free expression law can be seen most starkly by contrasting a handful of major
free speech cases, vastly separated by both time and attitude. Debs
v. United States 59 upheld the conviction of Socialist leader Eugene
Debs for his anti-World War I speech delivered at a Socialist gathering, because the speech had as its "natural tendency and reasonably probable effect" 60 the obstruction of armed services recruiting.
The Court ignored the fact that Debs was preaching to the converted, that his speech was essentially "bitter criticism of government and government policy," 6 1 and that there was no showing that
Debs's exhortations were likely to result in actual obstruction of the
armed forces' recruiting efforts. In writing for the Court, Justice
Holmes provided "no discussion of the sense in which Debs's
speech presented a clear and present danger."' 62 Indeed, Holmes
did not discuss free speech at all in the course of deciding Debs. By
implication, the constitutional issue was so simple it did not merit
comment. It was permissible to suppress Debs's speech simply because it was deemed to have had a bad tendency on the audience: it
might increase the likelihood that his auditors would obstruct military recruitment.
Debs employed a profoundly culturally authoritarian mode of
thought. The underlying premise was that, the majority having determined that American military participation in World War I was
desirable, any speech deviating from that sentiment could be suppressed so long as it possessed a "natural and intended effect" 63 of
even remotely increasing the likelihood of law-breaking. In similar
vein are such notorious classics of suppression as Frohwerk v.
United States,6 which upheld criminal convictions for speech
merely critical of governmental policy; Gitlow v. New York, 65 which
upheld criminalizing the advocacy of ideas deemed dangerous to
the dominant portion of the polity; and Whitney v. California,66
which upheld a criminal conviction for mere membership in an organization advocating such dangerous ideas.
59. 249 U.S. 211 (1919).
60. Id. at 216.
61. Harry Kalven, Jr., Ernst Freund and the First Amendment Tradition, 40 U.
CH. L. REV. 235, 237 (1973).

62. Id.
63.
64.
65.
66.

Debs, 249 U.S. at 215.
249 U.S. 204 (1919).
268 U.S. 652 (1925).
274 U.S. 357 (1927), overruled by Brandenburg v. Ohio, 395 U.S. 444 (1969).
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By 1969, the Court's foundational understanding of free speech
was radically different. In Brandenburg v. Ohio 67 the Court reversed the criminal conviction of a Ku Klux Klan leader for his
racist speech suggesting the possibility of violence at some future
time. No longer could a mere bad tendency suffice to support governmental suppression; rather, suppression was permissible only if
the speech "is directed to inciting or producing imminent lawless
action and is likely to incite or produce such action."' 68 The bedrock of cultural authoritarianism was plainly fractured. If there
was a theoretical foundation for Brandenburg, it was individualism.
However small the value of Brandenburg's speech, it was necessary
to permit its utterance because, at bottom, it was an aspect of the
unfettered public discourse required for self-governance to operate
legitimately.
A similar phenomenon attends the constitutionalization of tort
law's "civility rules" 69-- defamation, invasion of privacy, and intentional infliction of emotional distress. New York Times Co. v. Sullivan 70 and its family of related cases constellate around the
proposition that the central meaning of free speech is the "profound
national commitment to the principle that debate on public issues
should be uninhibited, robust, and wide-open. ' 7 1 Hustler Magazine,
Inc. v. Falwell 72 found the free speech guarantee applicable to intentional infliction of emotional distress, rejecting the claim that
"outrageous" speech was outside the scope of constitutional protection. In these cases, the Court not only aligned itself with the selfgovernance rationale for unfettered public discourse but also with
the individualistic mode of thought as a base for free speech doctrine. New York Times Co. v. Sullivan does so by removing most of
the inhibitions of tort law placed upon individuals who speak ill of
others who occupy a place in the public sphere. Hustler echoes that
aspect of Sullivan but does even more. By rejecting "outrageous"
speech as a category to be placed beyond the First Amendment, the
Court implicitly rejected both pluralist and culturally authoritarian
67. 395 U.S. 444 (1969).
68. Id. at 447.
69. See Post, supra note 3, at 286. Professor Post has done major work in this area.
See Post, supra note 39; Robert C. Post, The Social Foundationsof Defamation Law:
Reputation and the Constitution, 74 CAL. L. REV. 691 (1986); Robert C. Post, The
Social Foundationsof Privacy: Community and Self in the Common Law Tort, 77 CAL.
L. REV. 957 (1989).
70. 376 U.S. 254 (1964).

71. Id. at 270.
72. 485 U.S. 46 (1988).
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values and embraced individualist ones. Within "the commonly accepted norms of a particular community, ' 73 speech that is outrageous can be identified, but those norms are apt to differ between
communities. Thus, the community of fundamentalist Christians is
likely to regard 2 Live Crew in quite a different light than the community of young African-Americans. 74 To permit governments to
sanction outrageous speech "is unacceptable ... because it would
enable a single community to use the authority of the state to confine speech within its own notions of propriety.... [T]he concept of
public discourse requires the state to remain neutral in the 'marketplace of communities.'

"75

Hustler can thus be seen to be a repudiation of pluralism as a
foundation for free speech, but an even deeper meaning may be derived from the case. If "outrageousness" were to have been recognized as an exception from free speech, the standards of every
community would prevail, thus regulating public discourse at the
level of the most restrictive community. Alternatively, if some "objective" standard of "reasonableness" were to be employed in testing "outrageousness," the standards of the community most
"objectively reasonable" would govern. In either case, the prevailing mode of legal thought would have been distinctly culturally authoritarian, for the values of one group would control all others. 76
This suggests the truth of Robert Post's contention that "[e]fforts to
establish pluralism will always shade, at one point or another, into
[cultural authoritarianism].

'77

Moreover, since pluralism must in-

evitably edge into the domain of cultural authoritarianism, it is imperative that pluralist theory provide an answer to the vexed
question of what community's standards should ultimately govern.
78
Pluralist theory fails utterly in this effort.
73. Post, supra note 39, at 631-32.
74. In Skyywalker Records, Inc. v. Navarro, 739 F. Supp. 578 (S.D. Fla. 1990),
rev'd, 960 F.2d 134 (11 th Cir. 1992), a federal district judge found 2 Live Crew's recording "As Nasty as They Wanna Be" obscene despite expert testimony that the album
contained material of artistic value within the context of the urban African-American
experience. Id. at 594-95.
75. Post, supra note 39, at 632.
76. This is essentially the quagmire created by the Court's attempts to excise obscenity from the free expression guarantee. Any definition of obscenity must be linked
to the values of some community.
77. Post, supra note 8, at 314.
78. For an argument that pluralism's kin, communitarianism, fails to provide any
basis for choosing between differing community standards in formulating law, see Paul
W. Kahn, Community in Contemporary ConstitutionalTheory, 99 YALE L.J. 1, 80-81
(1989).
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Hustler thus repudiates both pluralism and cultural authoritarianism as organizing principles for the free speech guarantee in the
context of public discourse. The clear thrust of contemporary free
speech cases involving public discourse-the speech essential to
self-governance-is individualism. It is individual opinion that
counts. Group opinions count only insofar as they are the harmonious massing of individual voices. To be sure, group opinions count
at the ballot box, but when the Constitution curbs the ballot box in
the interest of preserving free speech, it is the individual speaker
79
who matters most.
2.

The Search for Truth

As early as 1644 John Milton defended free expression as an
essential condition for the ascertainment of truth.80 Milton was
concerned with truth; free speech was only a useful means to its
discovery. John Stuart Mill echoed this approach,8 1 and through
82
Justice Holmes's famous dissent in Abrams v. United States it
found its way into American constitutional law. Holmes declared
"the theory of our Constitution," at least with respect to free
thought
speech, to be "that the best test of truth is the power of the
'8 3
market."
the
of
competition
the
in
to get itself accepted
At bottom, the Holmesian defense rests on two assumptions:
there is no conjecture so certain that it is immune from later refutation, and, in a reversal of Gresham's Law,84 that true (or good)
ideas will displace false (or bad) ones. The first assumption is most
aptly applied to descriptive statements, scientific observations, and
other empirically verifiable forms of speech. The latter assumption
79. Indeed, even under the obverse condition-when free speech yields to the right
to vote-the rationale is to protect the individual's right to vote. See, e.g., Burson v.
Freeman, 112 S. Ct. 1846, 1851 (1992) ("[T]he 'right to vote freely for the candidate of
one's choice is of the essence of a democratic society.' " (quoting Reynolds v. Sims, 377
U.S. 533, 555 (1964))). Burson upheld the validity of Tennessee's prohibition of election
day political speech within 100 feet of polling places.
80. Areopagitica, supra note 47, at 347 ("Let [Truth] and Falsehood grapple; who
ever knew Truth put to the wors[e], in a free and open encounter. Her confuting is the
best and surest suppressing.").
81. See supra note 46.
82. 250 U.S. 616, 624 (1919).
83. Id. at 630.
84. Gresham's Law is the principle in economics that "bad money will drive out
good money." The idea is that coin of less intrinsic value will displace more intrinsically valuable coin as a medium of circulation because people will hoard the more intrinsically valuable coin. See WEBSTER's NEW INTERNATIONAL DICTIONARY OF THE
ENGLISH LANGUAGE 1102 (2d ed. 1949); ALEXANDER GRAY, THE DEVELOPMENT OF

ECONOMIC DOCTRINE 50 (1931).
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applies most strongly to speech that is laden with normative judgments, often ones incapable of verification. This is, of course, what
hate speech is most often about. Thus, the statement "Professor
Massey is scum" is wholly normative, and metaphorical as well. It
can not easily be evaluated in empirical terms, because even though
I am confident that an empirical case could be built to refute the
assertion, the evidence would be ignored by the speaker, if only because it is irrelevant to the metaphorical statement. Holmes's point
is that we need not concern ourselves unduly about conversion of
the speaker; we need only be concerned that the polity be given
access to the "true" data. This access occurs as a result of providing all speakers with the opportunity to present their opinions. In
the Holmesian world, if enough opinions are voiced the polity will
divine and adhere to the "truthful" ones.
There is an aspect of this view that is virtually indistinguishable from the self-governance rationale. If we assume that the
Holmesian definition of a true opinion is one that has commanded a
majority in the "marketplace of ideas," the function of the truth
rationale becomes identical to the self-governance rationale. Just as
the process of public discourse must be kept open to all individual
voices in order to preserve democracy's claim to autonomy, the
marketplace of ideas must be kept open to all individual opinions in
order to provide the marketplace with the full spectrum of choices.
Marketplace selection thus functions like majoritarian rule in the
councils of self-government; the key to autonomy in either forum is
the preservation of a process equally open to all individual members
of the polity. 85
The "marketplace of ideas" rationale has been justly criticized
on several grounds. One criticism is that there is no guarantee that
free speech will, in fact, lead to the truth. 86 Understanding truth, it
is said, is at least as much a function of experience as of discussion,
but since the free expression guarantee does not secure the full spectrum of experience, there can be no certainty that the limited scope
of its protection will produce truthful understanding.8 7 Moreover,
85. This equation of truth-seeking with the process of self-governance effectively
blunts the criticism that "[i]f truth is subjective ... the concept of a marketplace of
ideas intended to promote truth becomes meaningless." Pierre J. Schlag, An Attack on
CategoricalApproaches to Freedom of Speech, 30 UCLA L. REV. 671, 729 (1983).
86. See, e.g., C. Edwin Baker, Scope of the FirstAmendment Freedom of Speech, 25
UCLA L. REV. 964, 974-78 (1978) (summarizing reasons why the marketplace of ideas
will not inevitably produce truth); Ingber, supra note 53, at 11-15.
87. Baker, supra note 86, at 974-78; Ingber, supra note 53, at 14-15 (footnotes
omitted) ("experiences, as much as any communication, bestow the knowledge ... by
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the marketplace theory assumes that auditors will reject
"[e]motional or 'irrational' appeals,""" but, in fact, they do not.8 9 A
related criticism is that, while truth may prevail in the long run,
"the short run may be very long, [and during its course] ... we may
become overwhelmed by the inexhaustible supply of freshly minted,
often very seductive, false ideas."' 9
Indeed, one need not search very far in our past to find abundant evidence that patently untrue ideas can prevail, at least in the
short run. The Nazi idea that there is such a thing as a separate
"Aryan" race and that "Aryans" are superior to others is the most
obvious example. It may be that free expression provides no guarantee of the victory of truth, but the lack of free expression is surely
no improvement. "The critical question is not how well truth will
advance absolutely in conditions of freedom but how well it will
advance in conditions of freedom as compared with some alternative set of conditions." 9' Societies that enforce official orthodoxies
of speech and thought are characterized by their lack of imagination and creativity, and by their unwillingness to recognize and confront the real problems present in the society. By almost any
measure, does anyone think that the coerced and policed speech of
East Germany enabled it to address its societal needs over the last
forty-five years better than its western counterpart?
The contention that the truth-seeking model is rooted in individualism has been derided as "nonsensical . . . when viewed
which truth is often measured. The value and diversity of expression are necessarily
limited by the range of experiences that are the subjects of the communication. Life

experiences... probably have more influence on judgment than vice versa.").
88. Baker, supra note 86, at 976.
89. An objection to this criticism is that the emotional and irrational are not necessarily false. The emotive truth may be more powerful and important than the logical
and rational. That is certainly part of the message of Cohen v. California, 403 U.S. 15

(1971):
[M]uch linguistic expression serves a dual communicative function: it
conveys not only ideas capable of relatively precise, detached explication,

but otherwise inexpressible emotions as well. In fact, words are often
chosen as much for their emotive as their cognitive force. We cannot
sanction the view that the Constitution, while solicitous of the cognitive
content of individual speech, has little or no regard for that emotive function which ... may often be the more important element of the overall
message sought to be communicated.

Id.at 26; see also, Karst, supra note 3 (describing the importance of emotional and
symbolic speech to the empowerment of subordinated groups).
90. Harry H. Wellington, On Freedom of Expression, 88 YALE L.J. 1105, 1130

(1979).
91. Kent Greenawalt, Free Speech Justifications, 89 COLUM. L. REV. 119, 135
(1989) (footnote omitted).
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through the lens of individualism's moral relativism and value skepticism." '9 2 If individualism holds that no person's conception of the
good is intrinsically preferable to any other's, it is argued that individualism must necessarily "reject the plausibility of ascertainable
truth, '93 leaving "truth" to be "simply what the majority thinks it
is at any given time." 94 This criticism fails because it does not account for the functional identity between truth-seeking and self-governance. In order to attack the individualistic premise of truthseeking successfully, it is necessary to establish that self-governance
is rooted in values other than individualism. But, as we have seen,
attacks upon the individualistic basis of self-governance are flawed
because they confuse majoritarianism with autonomy. 95
It is also claimed that because experience may shape one's perception of truth more powerfully than speech, and because "most
behavior, experiences, and lifestyle choices are fully subject to governmental influence and restriction[,] .... individualism's image of
persons freely choosing truth from among competing ideas" 96 is
false. But this contention argues more strongly for greater preservation of individual autonomy to shape one's experiences than it
demonstrates that the truth-seeking rationale for free expression is
firmly rooted in non-individualistic values.
Nevertheless, the weight of all these criticisms may explain
why the Holmesian model is not heavily relied upon as a principal
rationale for the free expression guarantee. Perhaps another reason
for its apparent intellectual eclipse is that, at least with respect to
opinions incapable of verification, its function is essentially duplicative of the self-governance rationale.
Some have argued that the marketplace model justifies "free
expression because of the aggregate benefits to society, and not because an individual speaker receives a particular benefit."' 97 This
observation is most trenchant with respect to statements capable of
verification. For example, the value of collective acceptance of the
Copernican, rather than the Ptolemaic, account of the solar system
is undoubtedly greater to society than to the individual scientist
urging acceptance of the Copernican model. With respect to opin92.

Ingber, supra note 53, at 13.

93. Id.
94.
95.
96.
97.
L.J. 1,

Id. at 14 (footnote omitted).
See supra text accompanying notes 51-59.
Ingber, supra note 53, at 15.
Stanley Ingber, The Marketplace of Ideas."A Legitimizing Myth, 1984 DUKE
4.
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ions, however, this observation loses its vitality. Since unverifiable
opinions can not be authoritatively invalidated, the value of their
utterance is as much to the speaker as to the society. Indeed, the
thoroughly wrong-headed opinion has far more value to the speaker
than to society. Our tolerance of these opinions has much to do
with the desire to preserve our social claim to autonomy and, in
that narrow sense, we value free expression for its aggregate societal
benefits. The key point, though, is that in our search for autonomy-whether couched in terms of self-governance or the marketplace of ideas-the social benefit we seek to obtain is the possibility
of universal and equal individual access to the process.
3. The Development of Moral Virtue
John Milton's Areopagitica stands as the foremost reminder
that moral choice-opting for the good rather than the bad-requires that actors be free to choose. 98 In order to make moral
choices humans must be free to think and to express their thoughts,
for often the process of moral deliberation involves an expression of
views or thoughts, and subsequent reconsideration upon realization
of the impact of the expressed sentiments upon others. Without this
freedom, moral choice is not available; without moral choice, there
can be no real moral virtue in the polity, only the withered and
stifling ersatz morality that is the product of moral compulsion. In
that relationship can be seen yet another connection with the selfgovernance rationale. Moral choice is valued in part for the development of moral virtue in individuals, and the development of
moral virtue is both desirable in itself and as an aid to the development of civic virtue in the self-governing community.
It is partly for these reasons that Justice Brandeis condemned
the notion that silence may be coerced by law, an idea he called
"the argument of force in its worst form." 99 Brandeis made the
claim in the course of an eloquent defense of the self-governance
rationale, but entwined with that defense was clear recognition of
the role of free speech in fostering moral virtue: "It is the function
of speech to free men from the bondage of irrational fears. '' °
98. Areopagitica, supra note 47, at 346. But see LEVY, supra note 47, at 93-97, in

which Professor Levy contends that Milton's "well-advertised tolerance did not extend
to the thought that he hated." Id. at 94.
99. Whitney v. California, 274 U.S. 357, 376 (1927) (Brandeis, J., concurring),
overruled by Brandenburg v. Ohio 395 U.S. 444 (1969).
100. Id.
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This rationale for free speech focuses primarily upon the moral
and spiritual autonomy of each individual as speaker. But people
both speak and hear. It is thus fair to ask whether a theory of free
speech grounded in the development of moral virtue, but focused
only upon the autonomy of speakers, is a complete theory of free
speech. The advocates of prohibition of racist speech tell powerful
and compelling stories of the spirit destruction visited upon individuals within racial and ethnic groups vilified by racist speech.' 0 '
There is a price to be paid for the autonomy of speakers, and it is
sometimes paid in the coin of the spirit of the auditors.102
The moral virtue defense of free speech appears to be a theory
03
rooted almost entirely in an individualistic conception of law.'
There is, however, a generally unrecognized way in that the moral
virtue theory may seem to operate to enhance pluralist values but
which, in the end, is but a further reinforcement of the individualistic paradigm. By tolerating abhorrent and hateful speech, we are
able to see more clearly our societal biases and thereby hasten the
process by which we purge ourselves of hidden intolerance. It may
be that societal transformation is accomplished by the paradoxical
process of tolerating the very sentiments we seek to extirpate.
To understand this paradox it is necessary to provide an example from humanistic psychology. Carl Jung contended that within
every person resides a "shadow," a largely unconscious and morally
uncontrollable collection of archetypal primitive emotions, judgments, and impulses that function as a dark side to every personality.1°4 The shadow has a tendency to escape conscious recognition
by its bearer because it is usually projected onto some other person.
Hence, when a person loathes someone else it may well be that the
loathing is really of one's own unrecognized evil. 10 5 It is the rare
101. See, e.g., Lawrence, supra note 3, at 431-34, 458-60; Matsuda, supra note 2, at
2326-40.
102. Patricia Williams apparently coined the phrase "spirit-murder" to capture this
injury resulting from hate speech. See Patricia Williams, Spirit-Murdering the Messenger: The Discourse of Fingerpointingas the Law's Response to Racism, 42 U. MIAMI L.
REV. 127, 151 (1987).
103. However, as noted above, the development of individual moral virtue is also
prized because of its perceived social benefit-the hoped-for attainment of the civically
virtuous community. Presumably, such a polity will have no problem with hate speech.
This condition seems about as likely to me as the possibility that unfettered speech in
the autonomous self-governing community will produce absolute unanimity on every
question of policy.

104.

CARL

G.

JUNG, THE PORTABLE JUNG

144-48 (Joseph Campbell ed. & R.F.C.

Hull trans., 1971).
105. See id. at 146.
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person who recognizes his projection for what it is, but once a person has done so-and faced "the relative evil of his nature"1°6-he
has begun the process of transforming and transcending his inner
demon. That process is ultimately one of facing the reality of oneself and controlling or altering the evil that resides within.
From a societal perspective, toleration of the individually unfocused racist epithet may be the avenue to recognition of our collective shadow, the first step in the transformative process of its
eventual voluntary elimination or, at least, control. The intolerant
impulse-banning such racist speech-may have counterproductive
long-term results, for it enables the dominant society to tell itself
(smugly and falsely) that, collectively, it has no problem; the problem lies wholly within those nasty racists whom we have righteously
muzzled. Projection of our evil onto others in order to escape recognition of it in ourselves is as common to entire societies as the
individuals who compose them. Thus, the nastiness of racist epithets serves to remind us all that there is a substantive nastiness in
our society that we have yet to eradicate. Better that the truth of
our condition be painfully revealed to us than we live in delusion
that racial equality has been achieved by virtue of painting over the
ugliness. In the honesty of the revelation we may ultimately create
more real tolerance and respect for diverse groups than by pretending that silence passes for respect. The dangerous dog of racism is
still a biter when muzzled. Real pluralism lies in a change of the
dog's nature.
Even if I am correct that the moral virtue rationale for free
expression is one that has a pluralist facet, that is an aspect of the
rationale that is presently unrecognized. Like the back side of the
moon, it is there but goes unobserved. Moreover, as the pluralist
aspect of the moral virtue rationale is realized, it serves more to
enhance the status of individual members of subordinated groups
than to recognize the distinctive nature of the group. The societal
transformation that is enhanced embodies a withering away of the
importance of separateness as irrational prejudices and fears, projected onto subordinated groups, are recognized for what they are:
fear of ourselves. Thus, to the extent that the moral virtue rationale
has real bite in today's First Amendment doctrine, it continues to
be hinged to the jawbone of individualism.
106. Id. at 148.
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The unrecognized and somewhat pluralist aspect of the moral
virtue rationale bears some resemblance to Dean Lee Bollinger's rationale for the existence of a guarantee of free expression. 0 7 Bollinger contends that the highest purpose of free speech is that it
enables the society professing to protect it to cultivate the virtues of
tolerance and self-restraint. "[F]ree speech involves a special act of
carving out one area of social interaction for extraordinary self-restraint, the purpose of that is to develop and demonstrate a social
capacity to control feelings evoked by a host of social encounters."' 0 8 In order to accomplish these aims it is necessary to
allow the most distasteful ideas to be aired, for that act of societal
toleration is laden with heuristic value. Bollinger's insight is that
"toleration of undesirable and unwanted behavior" operates as a
method "to control and channel the impulses and capacities of" the
societal members by "pointing up troublesome tendencies within
those wishing to be intolerant, often by the community's engaging
in self-restraint toward the very behavior it seeks to avoid."1 9
Justice Holmes admonished the nation that the principle of
free thought does not embody "free thought for those who agree
with us but freedom for the thought that we hate.""10 Justice Douglas thought that "a function of free speech . . .is to invite dispute .... Speech is often provocative and challenging .... That is
Justice Brennan observed
why freedom of speech [is] protected."'
that we have a "profound national commitment to the principle
that debate on public issues should be uninhibited, robust, and
wide-open, and that it may well include vehement, caustic, and...
unpleasantly sharp attacks."" 2 All of these defenses of free speech
were rooted more in self-governance or the market theory than in
the ideal of tolerance. One of Bollinger's accomplishments is his
ability to employ these highly individualistic defenses of free speech
in the service of a more pluralist view of the value of free speech.
For Bollinger, the value of free speech is in the communal lessons
we learn from its existence, lessons in heterogenous cohabitation.
But these lessons, while of considerable communal value, are not
107. See generally BOLLINGER, supra note 37.
108. Id. at 10.
109. Id.at 238.
110. United States v. Schwimmer, 279 U.S. 644, 655 (1929) (Holmes, J., dissenting),
overruled by Gironard v. United States, 328 U.S. 61 (1946).
111. Terminiello v. Chicago, 337 U.S. 1, 4 (1949) (citation omitted).
112. New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
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necessarily completely pluralist. Individual and group differences
are equally well preserved by Bollinger's theory. As Bollinger's rationale succeeds, as a society we will ultimately treat each of our
individual cohabitants with greater respect. In the end, both individualistic and pluralistic values are served.
5. The Pressure Release Theory
Thomas Emerson justified free expression on the grounds that:
open discussion promotes greater cohesion in a society because
people are more ready to accept decisions that go against them if
they have a part in the decision-making process. . . . [Free
speech] thus provides a framework in that the conflict necessary
to the progress of a society can take place without destroying the
society. It is an essential mechanism
for maintaining the balance
13
between stability and change.'
Emerson's theory is a variant on the self-governance rationale, but
with a less individualistic foundation in that it perceives the benefits
of free discourse to inhere in social lubrication. At the same time,
Emerson's theory is not particularly grounded in either culturally
authoritarian or pluralist norms. Rather, it is a more frankly utilitarian theory. Social peace is to be had by free speech.
When Emerson's rationale is regarded as simply part of the
extended family of self-governance it is possible to see that self-governance has a somewhat less individualistic cast than might first be
supposed. Nevertheless, Emerson's pressure-release theory reinforces the core of self-governance-the maintenance of autonomy.
It does this by its recognition that consensus is impossible, that
every person is entitled to express her opinions, and that the very
expression will ameliorate what might otherwise be destructive conflict. Emerson's theory explicitly recognizes and focuses upon the
procedure by which free expression serves the value of autonomy
rather than heteronomy. The heteronomical society courts destructive conflict by muzzling the despised viewpoint and then prevents
eruption of that conflict by imposition of powerfully authoritarian
controls. The autonomous society counts on the forum of unfettered public discourse to defuse conflict by providing to every individual the feeling that she has been heard, if not followed. The
pressure-release theory is thus revealed as a logical corollary to the
rationale of self-governance.
113.

EMERSON,

supra note 49, at 7.
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The Checking Value

Vincent Blasi coined the phrase and is most closely associated
with the idea that free speech serves to:
check[ ] the abuse of power by public officials.
....[T]he checking value grows out of democratic theory,
but it is the democratic theory of John Locke .... not that of
Alexander Meiklejohn .... [T]he role of the ordinary citizen is
not so much to contribute on a continuing basis to the formation
when
of public policy as to retain a veto power to be employed
114
the decisions of [public] officials pass certain bounds.
The courts have accepted this idea most readily when engaged in
grafting onto the free speech guarantee a right of press access to
trials and other public judicial proceedings.11 5 Part of the rationale
for recognizing a right of public access to criminal trials in Richmond Newspapers, Inc. v. Virginia11 6 was that such access "plays a
particularly significant role in the functioning of the judicial process
and the government as a whole."' 1 7 Justice Brennan most clearly
identified this role as that of the checking value when he noted that
"public access to trials acts as an important check.. . . 'The knowledge that every criminal trial is subject to contemporaneous review
in the forum of public opinion is an effective restraint on possible
abuse of judicial power.' 118 Justice Brennan also noted that this
checking function is but a part of the larger "structural role [free
speech] ... play[s] in securing and fostering our republican system
of self-government." 1 19
The checking value can thus be seen to be another variant
upon the self-governance rationale. Yet, as Professor Blasi contends, this variant is a bit different from Alexander Meiklejohn's
vision. The self-governance rationale, as Justice Brennan saw it,
was to ensure both unfettered public discourse and informed public
debate, one of the "indispensable conditions of meaningful commu114. Blasi, supra note 50, at 527, 542 (footnote omitted).

115. See, e.g., Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980) (establishing the right of public and press to attend criminal trials); Press-Enterprise Co. v.
Superior Court, 464 U.S. 501 (1984) (establishing right of access to voir dire proceedings in criminal trials); Press-Enterprise Co. v. Superior Court, 478 U.S. 1 (1986) (establishing right of access to transcript of preliminary hearings in criminal cases).
116. 448 U.S. 555 (1980).
117. Globe Newspaper Co. v. Superior Court, 457 U.S. 596, 606 (1982).
118. Richmond Newspapers, 448 U.S. at 596 (Brennan, J., concurring) (quoting In re
Oliver, 333 U.S. 257, 270 (1948)).
119. Id. at 587.
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nication."' 20 Unfettered public discourse is the fork of the free
speech stream that is most commonly associated with the self-governance rationale. It is informed public debate that is facilitated by
the checking value. The checking value thus serves to protect "the
antecedent assumption that . . . public debate . . . must be informed."' 2' The checking value serves in a subsidiary, albeit important, role in relation to the self-governance rationale. If the root of
self-governance is autonomy, achievable only by assiduous protection of individual entitlement to speak, its blossom is informed autonomy, achievable by delivery to individuals of the facts, opinions,
and emotions upon which choice can be made. In that view, the
checking value is itself unconnected to legal norms of individualism,
pluralism, or cultural authoritarianism, but operates in the service
of the individualistic conception of self-governance.
When the instrumental justifications for free expression are
parsed it can be seen that they all partake, to some degree, of the
rationale of self-governance. Self-governance is the most strongly
individualistic of these justifications since its heart is the preservation of autonomous legal norms, an aspiration that can be realized
only by preservation of an uninhibited individual right to speak.
Although some of the instrumental justifications are seemingly unconnected directly to individualist norms, by their connection to the
self-governance rationale they are revealed as subsidiary players in
the highly individualistic drama of free expression as a means to the
end of autonomous self-governance.
B. Free Expression as an End in Itself
While the instrumental justifications of free expression were
the first to be advanced and continue to exert considerable sway
over the development of free speech doctrine, a growing body of
thought asserts that free expression is an end in itself, being an integral component of the larger idea that all persons are entitled to
realize their full potential. In order to do so, they are entitled to
express their opinions and beliefs without governmental censorship.
Adherents to this view typically contend that the free speech guarantee "derives from the widely accepted premise of Western
thought that the proper end of man is the realization of his character and potentialities as a human being."' 2 2 From this premise
120. Id. at 588.
121. Id. at 587.
122. Thomas J. Emerson, Toward a General Theory of the First Amendment, 72
YALE L.J. 877, 879 (1963).
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readily follows the conclusion that every person has the right to
form and express her beliefs and opinions. "[E]xpression is an integral part of the development of ideas, of mental exploration and of
the affirmation of self."' 123 In this view, the social utility of the
speech is of no concern. "[I]t is not a general measure of the individual's right to freedom of expression that any particular exercise
of the right may be thought to promote or retard other goals of the
24
society."1
Illustrative of judicial acceptance of this rationale for free expression is Cohen v. California.125 The Court gave constitutional
protection to Paul Cohen's right to wear in public his jacket proclaiming "Fuck the Draft" not because it was persuaded that the
sentiment expressed was an important contribution to public discourse; rather, the Court recognized that the value of
putting the decision as to what views shall be voiced largely into
the hands of each of us [lies] in the hope that use of such freedom
will ultimately produce a more capable citizenry and more perfect polity and in the belief that no other approach would comport
dignity and choice upon which our
with the premise of individual
126
political system rests.

In its fixation upon the self-actualization of the speaker, this
rationale plainly reveals itself as one firmly imbedded in the bedrock
of individualism. But there are at least two problems with this rationale. First, it fails to explain why "expression should be deserving of special constitutional status, while other self-fulfilling
123. Id. See also David A.J. Richards, Free Speech and Obscenity Law: Toward a
Moral Theory of the FirstAmendment, 123 U. PA. L. REV. 45, 62 (1974) (clauses in the
following quotation appear in different order at 62), who wrote:
Freedom of expression permits and encourages the exercise of... the
central human capacity to create and express symbolic systems, such as
speech, writing, pictures and music[.] ... In so doing, it nurtures and
sustains the self-respect of the mature person.
[F]ree expression

. . .

rests on its deep relation to self-respect

arising from autonomous self-determination without which the life of the
spirit is meager and slavish.
Other defenses of free expression on the inherently desirable grounds of self-realization
include RONALD DWORKIN, TAKING RIGHTS SERIOUSLY (1977); MARTIN H. REDISH,
FREEDOM OF ExPRESSION: A CRITICAL ANALYSIS (1984); Baker, supra note 86; Martin H. Redish, The Value of Free Speech, 130 U. PA. L. REV. 591 (1982).
124. Emerson, supra note 122, at 880.
125. 403 U.S. 15 (1971).
126. Id. at 24 (emphasis added).
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activities are not."' 127 In a sense, this criticism is aimed at the individualistic premise that the rationale is constructed upon, for it
forces us to consider why the doctrine of constitutional protection
for individual self-fulfillment should stop with the verbal or symbolic. Second, it focuses exclusively on the relationship of speech to
the self-actualization of the speaker, ignoring completely the possibility that speech which aids one person's self-realization is destructive of the auditor's identical quest. What happens when, as in hate
speech, there is a cost incurred by preserving the autonomy of
speakers, and that cost is imposed in the form of spirit destruction
visited upon the auditors?
Perhaps it is due to such limitations that some current scholars
attempt to combine this rationale with the instrumental justifications.128 Professor Tribe, for example, concludes that
[t]hose who defend freedom of speech as an end in itself and as a
constitutive part of personal or group autonomy at times err...
by forgetting that freedom of speech is also central to the workings of a tolerably responsive and responsible democracy and
that at least some of the first amendment's most convincing implications follow directly from this perspective.... Any adequate
conception of freedom of speech must . . . draw upon several
strands of
theory in order to protect a rich variety of expressional
29
modes. 1
Professor Schauer prefers to evaluate the reasons why governments might seek to limit expression, rather than canvass the varying reasons why expression is worthy of protection. This approach
offers Schauer a handy escape from the need to rely upon any particular theory or theories justifying free expression. Schauer describes the woeful record of governments in limiting expression and
concludes that governments err because of their self-interest; they
always desire to muffle public criticism of the government. 130 While
Schauer's approach may assume that there is inherent as well as
instrumental value in free expression, his conclusion-that government attempts to silence expression must be viewed with suspicion
because of the inherent governmental interest in limiting expres127. Regina v. Keegstra, [1990] 3 S.C.R. 697, 805 (McLachlin, J., dissenting). Frederick Schauer has also expressed this criticism. See SCHAUER, supra note 52; Frederick
Schauer, Must Speech Be Special?, 78 Nw. U. L. REV. 1284 (1983).
128. See, e.g., SCHAUER, supra note 52; LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAW § 12-1, at 789 (2d ed. 1988); Steven Shiffrin, The FirstAmendment and
Economic Regulation:Away From a General Theory of the FirstAmendment, 78 Nw. U.
L. REV. 1212 (1983).
129. TRIBE, supra note 128, § 12-1, at 788-89 (footnotes omitted).
130. See generally SCHAUER, supra note 52.
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sion-seems to highlight the force of the instrumental self-governance rationale in both its Meiklejohnian and Blasian forms: free
speech acts to assure self-governance by providing both an unlimited forum for public discourse and a powerful check upon the stupidity, venality, or sheer obduracy of governments.
The striking fact that emerges is that, no matter what rationale
is offered for free expression, the ultimate root of the guarantee can
be traced to deeply individualistic premises. The actual development of free expression law, however, has not consistently relied on
the theoretical rationales for a free expression guarantee. Some
speech entirely evades constitutional protection, some speech may
be suppressed without searching inquiry into the validity of the suppression, and other speech may only be suppressed under the most
compelling of circumstances stringently examined. Brief examination of this application of theory is necessary to understand fully the
foundational paradigms of free expression.
C.

The Applied Theory of Free Expression

Not all speech is created equal. The constitutional law of free
expression is rife with categories of speech, each receiving a differing quantum of constitutional protection from suppression depending on the Court's perception of the value of the speech involved
and the harms that it inflicts. Even restrictions on the content of
speech that generally bear a heavy presumption of constitutional
invalidity13 1 are not entirely immune from this inquiry. In assessing
value and harm the Court must necessarily do so in reference to
some principle, purpose, or ideal that is either furthered or hindered
by the speech in question. Speech that furthers this ideal is deemed
valuable; speech that hinders it is considered harmful. Thus, identification of the ideal ends served by free speech is critical to a coherent development of free speech law. Unfortunately, the categories
created by the Court do not reflect a focus upon a single ideal;
rather, the Court apparently sees free speech as serving multiple,
and sometimes contradictory, ideals. There is nothing monotheistic
about American free speech law, but it is also not a pantheistic pur131. See, e.g., Simon & Schuster, Inc. v. Members of the N.Y. State Crime Victims
Bd., 112 S. Ct. 501, 508 (1991). There are, of course, certain categories like defamation
of private figures that is not of public concern, obscenity, and "fighting words," in
which this presumption is either greatly relaxed or not applicable. But see R.A.V. v.
City of St. Paul, 112 S. Ct. 2538 (1992) (entire categories of speech may be proscribed
but content-based discrimination within those cateogories is impermissible unless related to the reason for proscribing the entire category).
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suit. The best that can be said is that it is polytheistic, and the
identity of the gods who dwell in free expression's Olympus is not
always certain. Nevertheless, the paradigmatic roots of these multiple ideals may be seen by a quick review of some representative
categories of speech that the Court has treated as undeserving of the
highest quantum of constitutional protection.
The following discussion does not address fighting wordswords "which by their very utterance inflict injury or tend to incite
an immediate breach of the peace." 1 32 Prohibitions of hate speech
are often defended as within the ambit of the fighting words doctrine and, thus, extended discussion of the concept is necessary. I
have deferred that discussion until Part III(B), which deals with
harm to specific individuals as a reason for suppression of hate
133
speech, and Part V, which discusses R.A. V v. City of St. Paul
and the future boundaries of protected public discourse and proscribable fighting words.
1. Obscenity and Pornography
Obscene speech is thought to serve no free expression ideal
whatever because it is "utterly without redeeming social importance" 134 and is thus treated as proscribable from the free expression guarantee. This conclusion can not logically rest on the
premise that obscenity is irrelevant to self-governance, for the Court
has concluded that non-obscene entertainment and other speech
marginally related to self-governance are entitled to fuller constitutional protection. 135 Rather, it must rest on some combination of
the pluralist and culturally authoritarian paradigms.
The culturally authoritarian justification for suppression of obscenity may be seen in such cases as Paris Adult Theatre I v. Slaton,136 in which the Court concluded that obscenity could be denied
any constitutional protection because of "the interest of the public
in the quality of life ...[,] the total community environment, [and]
132. Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942).
133. 112 S.Ct. 2538.
134. Roth v. United States, 354 U.S. 476, 484 (1957). Though Roth used obscenity's
utter lack of redeeming social importance as the rationale for excluding it from the free
speech guarantee, the Court has, of course, since dispensed with the requirement that
material, to be proven obscence, must be "'utterly without redeeming social value.'"
Miller v. California, 413 U.S. 15, 24 (1973) (quoting Memoirs v. Massachusetts, 383
U.S. 413, 419 (1966), which Miller overruled).
135. See, e.g., Winters v. New York, 333 U.S. 507, 510 (1948).
136. 413 U.S. 49 (1973).
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the tone of commerce in the great city centers." 137 This interest is
not generally one centered on the welfare of specific individual victims of obscenity, or specific groups (like women) who are arguably
systematically oppressed by the existence of obscenity. Rather,
"[o]bscenity is not suppressed primarily for the protection of others.
Much of it is suppressed for the purity of the community.... Obscenity, at bottom, is not crime. Obscenity is sin."' 138 In short, if
the dominant sector of the community despises obscenity and considers it offensive and tasteless, it is entitled to enforce its cultural
perspective through law.
The pluralist foundation for denying constitutional protection
to obscenity may be seen in the argument that both obscenity and
non-obscene pornography are deservedly lacking in constitutional
protection because both "further[ ] the idea of the sexual inferiority
of women."' 39 The pluralist view of obscenity and pornography is
that both should be suppressed because they degrade women and
reinforce their subordinate status. Indeed, the pluralist view regards the very distinction between illicit obscenity and protected
pornography as the product of a male consciousness and "proceed[ing] according to the interest of male power.' 4 From the
pluralist perspective, the culturally authoritarian argument for suppressing obscenity but providing some limited constitutional protection for pornography is simply another expression of male cultural
authoritarianism. But the pluralist view of pornography and obscenity is no less culturally authoritarian; it is just that the authoritarian voice is, for a change, distinctly female.
As will be more completely developed in Part III, many of the
arguments supporting suppression of hate speech are grounded in
this same version of pluralism cum cultural authoritarianism.
Professor Matsuda's argument for suppression of hate speech on
the grounds that it is the agent of oppression of historically
subordinated groups is revolutionary only in the sense that it is a
demand that the authoritarian cultural voice come from a black or
brown throat. The paradigm she employs for this purpose is, however, an utterly conventional one which has been virtually eliminated when the Court considers speech in the realm of public
137. Id. at 58.
138. Louis Henkin, Morals and the Constitution: The Sin of Obscenity, 63 COLUM.
L. REV. 391, 395 (1963).

139. CATHARINE A. MACKINNON, FEMINISM UNMODIFIED: DISCOURSES ON LIFE
AND LAW 154 (1987).
140. Id. at 150.
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discourse. At bottom, egalitarian advocates of suppression of hate
speech like Professor Matsuda employ a reactionary methodology-cultural authoritarianism-in the service of revolutionary
goals. The twentieth century has amply demonstrated the abundant
evil that can be produced in the service of culturally authoritarian
visions. Nazi Germany, Stalin's Soviet Union, the Khmer Rouge in
Cambodia, the apartheid regime in South Africa, and the Iranian
theocracy provide five ready examples of the extreme evil that cultural authoritarianism has produced. Given this vivid recent history, one is entitled to wonder whether social change is best
accomplished by employment of the reactionary tools most favored
by tyrants.
Advocates of social transformation need not rely so heavily
upon cultural authoritarianism, for there is also an individualistic
component to the constitutional law of pornography that can be
transported into the arena of hate speech. In 1982 the Supreme
Court, in New York v. Ferber,1 41 held that concededly non-obscene
child pornography was a form of expression constitutionally susceptible to suppression. The process by which the Court in Ferber added child pornography-" 'material that shows children engaged in
sexual conduct, regardless of whether such material is obscene' 1 42 -to the categories of unprotected speech is instructive in
locating another paradigm that influences judicial selection of unprotected speech categories.
Ferber advanced several reasons for permitting the states to
regulate "pornographic depictions of children."1 43 The Court
found that the "prevention of sexual exploitation and abuse of children constitutes a government objective of surpassing importance.... [and] that the use of children as subjects of pornographic
materials is harmful to the physiological, emotional, and mental
health of the child."1 44 To prevent this harm from occurring the
Court found that it was an indispensable necessity to prohibit the
sale, advertising, or promotion of the photographs or films that record this sexual abuse. The Court found the governmental interest
so compelling and the harm so significant that it rejected the Miller
v. California145 standard of obscenity in favor of inquiry into
"whether a child has been physically or psychologically harmed in
141.
142.
143.
144.
145.

458 U.S. 747 (1982).
Id. at 753.
Id. at 756.
Id. at 757-58.
413 U.S. 15 (1973).
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the production of the work." 1" Even when the Court balanced the
governmental interest in suppression against the asserted expressive
interests, it reached its conclusion that "the evil to be restricted...
overwhelmingly outweighs the expressive interests" 147 because child
pornography "bears so heavily and pervasively on the welfare of
children engaged in its production.' '14s

The unifying thread of these reasons is that the pornographic
speech in question has a close causal linkage to individualized injury to the children depicted. The thrust of the Court's rationale is
not that the harm of child pornography is a more generalized one
inflicted on viewers, or even the class of all children, but that it is
imposed on identifiable individuals. To that extent, the Court's
rationale meshes neatly with prior case law concerning other categories of speech, like defamation, that receive limited constitutional
protection. The common trait that renders such speech of sufficiently "low value" to merit only limited immunity from suppression is that the speech inflicts a quite particularized and
individualized injury by its very utterance. In Ferber the paradigmatic ideal that free expression was thought to serve was the primacy of the individual.
Application of the individualistic paradigm to the problem of
hate speech suggests that hate speech is properly suppressed when it
is focused upon a specific individual with the intent to inflict grievous injury. Suppression is most clearly justified where, in addition,
it is the sole effective remedy to prevent or redress the injury. This
approach, more fully developed in Parts III and V, is concededly
less ambitious than other proposals for achieving the socially transformative goals desired by many advocates of suppression of hate
speech. But, as is the case with so many things in life, the cost of
using coercion as the vehicle for abrupt and thorough social renovation must be balanced against the benefits thereby obtained. 149 I
cannot reduce that equation to mathematical proof, but I offer the
history of the twentieth century as argument that the potential cost
of using the culturally authoritarian voice ultimately outweighs the
146. Ferber, 458 U.S. at 761.
147. Id at 763-64.
148. Id. at 764 (emphasis added).
149. At this point, the obligatory citation is to Richard Posner's Economic Analysis
of Law, or some similar legal economic treatise. See, e.g., RICHARD A. POSNER, EcoNOMIC ANALYSIS OF LAW 6 (3d ed. 1986). Instead, I refer the reader to Ursula, the
octopus villain of The Little Mermaid, who informed Ariel that "Life's full of tough
choices."

THE LITTLE MERMAID (The Walt Disney Co. 1989).
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benefits of thorough suppression of hate speech under virtually all
circumstances.
Speech in the Commission of the "Civility Torts"
The relationship of the free expression guarantee to the "civility torts"-defamation, invasion of privacy, and intentional infliction of emotional distress-illustrates two separate aspects of the
individualistic paradigm. When the First Amendment was thought
not to immunize speech uttered in the commission of the civility
torts, the effect of the doctrine was to enable individual victims of
such speech to obtain as complete a vindication of their individual
injuries as tort law would permit. The constitutionalization of the
civility torts might appear to be a repudiation of that paradigm but,
in fact, merely represents another dimension of individualism in free
expression law.
The Court's central rationale for establishing a constitutionally-mandated zone of immunity for speech that would otherwise
trigger civility tort liability is to insure "that debate on public issues
50 In so doing the
should be uninhibited, robust, and wide-open."'
Court explicitly recognized the centrality of the self-governance rationale to free expression and implicitly embraced the idea that selfgovernance is rooted in notions of autonomy. In order to preserve
autonomy, and thus self-governance, the Court felt constitutionally
compelled to immunize some speech invasive of individual reputational interests. The Court's "actual malice" test reflects its balancing of these two aspects of individualism-the direct individual
interest in a vindicated reputation and the equally valuable individual interest in participation in autonomous self-governance. Similarly, the Court's creation of the "public figure" and "public
concern" doctrines' 5' are refinements of the same balance that the
Court has sought to strike between two facets of individualism in
tension. Although the Court in Milkovich v. Lorain Journal Co. 152
declined an opportunity to extend constitutional immunity to statements of opinion with factual implications, its decision not to do so
was grounded on a belief that such immunity was unnecessary to
2.

150. New York Times Co. v. Sullivan, 376 U.S. 254, 270 (1964).
151. Curtis Publishing Co. v. Butts, 388 U.S. 130 (1967) (actual malice test applies
to false speech concerning public figures); Gertz v. Robert Welch, Inc., 418 U.S. 323
(1974) (actual malice test applies to false speech concerning a private figure but which is
of public concern); see Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 775 (stating that a higher standard than common law applies to public figures when their speech
is of public concern).
152. 110 S. Ct. 2695 (1990).
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autonomous self-governance and that it would, if recognized, cut
even more deeply into the "'pervasive and strong interest in
preventing and redressing attacks upon reputation.' "1153
Hustler Magazine, Inc. v. Falwell,154 rejected the idea that a
similar balance could be struck with respect to speech inflicting individual emotional distress by employing "outrageousness" as the
analogue to "actual malice," thus reinforcing the Court's commitment to unfettered public discourse as essential to autonomous selfgovernance. Using "outrageousness" as the measure of the limits of
constitutional protection of speech that inflicts emotional injury
would effectively assign to a single subcommunity the power to define those limits, for outrageousness can never be located other than
by using a referent community.15 5 Accordingly, the autonomous
self-governance rationale for free expression was thought by the
Court to require governments to refrain from endowing any particular referent community with a privileged status.
The constitutionalization of the civility torts has been actuated
by an attempt to serve two aspects of individualism in tension with
each other, but has not been driven by any conception of pluralism
or cultural authoritarianism. This helps to explain the demise of
Beauharnaisv. Illinois,156 that upheld an Illinois group libel statute
against a free speech challenge. Beauharnais is often used as the
starting point for a pluralist defense of suppression of hate speech
that is aimed at, and injures, identifiable groups, but the case has
been eclipsed as good law for three sound reasons.
First, the statute at issue in Beauharnaishad been construed by
the Illinois courts to prohibit only speech that had a "strong tendency . . . to cause violence and disorder."1 57 Accordingly, the
Court upheld the validity of a statute which, as construed, prohibited only hate speech that might plausibly result in a breach of the
peace. It did not go so far as to uphold a more general prohibition
upon hate speech. Today, thirty-four years after Beauharnais, we
are entitled to question whether even that rationale would be sufficient, for now we have the benefit of such cases as Brandenburg v.
Ohio,'5 8 that permits suppression of speech calculated to foment
153.
154.
155.
156.
157.

Id. at 2707 (quoting Rosenblatt v. Baer, 383 U.S. 75, 86 (1966)).
485 U.S. 46 (1988).
See supra notes 71-77 and accompanying text; Post, supra note 39, at 632.
343 U.S. 250 (1952).
Collin v. Smith, 578 F.2d 1197, 1204 (7th Cir. 1978), cert. denied, 439 U.S. 916

(1978).
158. 395 U.S. 444 (1969).
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public disorder only if that result is "imminent," and Cohen v. California, 159 which holds that offensive speech may not be suppressed
solely by reason of its offensiveness. In 1978, when American neoNazis wished to march through Skokie, Illinois for the purpose of
expressing their hatred and contempt of that community's largely
Jewish population, the Seventh Circuit regarded Beauharnais in
precisely this jaundiced light in the course of invalidating a Skokie
ordinance prohibiting speech "which promotes and incites hatred
against persons by reason of their race, national origin, or religion,
and is intended to do so."' 16
Second, the Court in Beauharnaisassumed as correct Chaplinsky's view that "libelous... utterances are no essential part of any
exposition of ideas, and are of such slight social value as a step to
truth that any benefit that may be derived from them is clearly outweighed by the social interest in order and morality."' 16 From
there the Court swiftly concluded that if "an utterance directed at
an individual may be the object of criminal sanctions, we cannot
deny to a State power to punish the same utterance directed at a
defined group."' 162 The Court thus embraced the notion that defamation is a species of speech outside the protective umbrella of the
Free Speech Clause of the First Amendment. This rationale is
plainly wrong after the devastating inroads on defamation's insulation from the speech guarantee worked by New York Times Co. v.
Sullivan 163 and its progeny.164
159. 403 U.S. 15 (1971).
160. Collin, 578 F.2d at 1199.
161. Beauharnais v. Illinois, 343 U.S. 250, 256-57 (1952) (quoting Chaplinsky v.
New Hampshire, 315 U.S. 568, 572 (1942)).
162. Id. at 258.
163. 376 U.S. 254 (1964).
164. See, e.g., Collin, 578 F.2d at 1205 (citing prior cases expressing "doubt, which
we share, that Beauharnaisremains good law at all after the constitutional libel cases").
This doubt is not confined to the courts. See also TRIBE, supra note 128, § 12-17, at
926-27 (The constitutional libel cases "seemed... to eclipse Beauharnais'sensitivity to
group libel . . . claims-not only because New York Times sweepingly endorsed 'a
profound national commitment to the principle that debate on public issues should be
uninhibited, robust, and wide-open,' but also because New York Times required public
officials bringing libel suits to prove that a defamatory statement was directed at the
official personally, and not simply at a unit of government.").
Quite apart from its questionable status as good law, the group libel concept has
been thoroughly discredited. See, e.g., the four dissenting opinions in Beauharnais,343
U.S. at 267 (Black, J., dissenting), at 277 (Reed, J., dissenting), at 284 (Douglas, J.,
dissenting), and at 287 (Jackson, J., dissenting); Post, supra note 3, at 298; Joseph
Tanenhaus, Group Libel, 35 CORNELL L.Q. 261 (1950); Riesman, Fair Comment I,
supra note 1, Riesman; Fair Comment II, supra note 1.
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Finally, the Court accepted without question that speech
which characterized the identifiable group of African-Americans as
violent criminals and drug-users was defamatory if false. 165 The error in this was to suppose that an assertion of fact can be treated
equally when made as to an individual and an entire group. To
charge that "Professor Massey uses marijuana" is to assert a specific
factual condition capable of empirical verification. The allegation
that "law professors use marijuana" is quite different. Within the
group of law professors, it is entirely likely that some are and most
are not. "The question is ... not the existence of certain specific
acts, but rather whether those acts can appropriatelybe used to characterize the group. The fundamental issue is the nature of the
group's identity, an issue that almost certainlyought to be characterized as one of evaluative opinion.'166 Evaluative opinions of all the
things that instantiate culture-certainly including groups-would
seem to be at the heart of the uninhibited, robust, and wide-open
public discourse that the court in New York Times Co. v. Sullivan
thought was demanded by a commitment to autonomous selfgovernance.
3. Speech in Schools
The foundational paradigm for defining the extent of free expression within schools has shifted over time. Prior to the Warren
Court opinions of the 1960s, public schools from kindergartens to
universities were thought to be invested with virtually plenary authority to regulate the speech of their students. Thus, university
students could be and were dismissed for protesting university policies. 167 The justification for such complete control over student expression was rooted in the view that since "public education [is] an
'respect for constituted authorinstrument of community life ...[,]
ity and obedience thereto is an essential lesson to qualify one for the
duties of citizenship, and.., the schoolroom is an appropriate place
to teach that lesson.' 168 This perspective was ardently culturally
authoritarian, for it held that schools should "teach[ ] students the
boundaries of socially appropriate behavior... [,] the shared values
of a civilized social order . . . [and] the essential lessons of civil,
165. Beauharnais, 343 U.S. at 257-58.
166. Post, supra note 3, at 298 (emphasis added).
167. See Steir v. New York State Educ. Comm'r, 271 F.2d 13, 17-18 (2d Cir. 1959),
cert. denied, 361 U.S. 966 (1960).
168. Post, supra note 3, at 319 (quoting Pugsley v. Sellmeyer, 250 S.W. 538, 539
(1923)).
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mature conduct." 169 Under this view of the educational mission,
control of hate speech within schools would be theoretically possible since at least the worst of the genre is neither "socially appropriate," consonant with "the shared values of a civilized social order,"
nor fairly within the description of "civil, mature conduct." 170
However, although the culturally authoritarian view of education
continues to be recognized with respect to secondary and, presumably, elementary schools 17' it has been discarded for the university.
The culturally authoritarian perspective regarding education
has been replaced by the related, and overlapping, conceptions that
"[t]he classroom is peculiarly 'the marketplace of ideas' ",172 but
also "the cradle of our democracy,"' 73 a forum for students to be
exposed to all sorts of ideas in the expectation that they will develop
the intellectual "independence and vigor... [to] grow up and live in
this relatively permissive, often disputatious, society.' 74 The former conception of education is as an aid to the search for truth, the
latter is as an instrument for developing the capacity of self-govern169. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 681, 683 (1986).
170. Id.
171. See Bethel, 478 U.S. at 678 (1986), in which the Court upheld discipline imposed upon a high school senior for his "offensive" and "indecent" speech at a school
assembly. The Court justified the school's curtailment of speech on the grounds that
"public education ... [contemplated that schools would] 'inculcat[e] fundamental values necessary to the maintenance of a democratic political system' . [including the]
'habits and manners of civility.'" Id. at 681 (quoting Ambach v. Norwick, 441 U.S. 68,
76-77 (1979)); see also Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 272 (1988)
("A school must also retain the authority to refuse to sponsor student speech that might
reasonably be perceived to advocate ...conduct... inconsistent with 'the shared values
of a civilized social order,' ....Otherwise, the schools would be unduly constrained
from fulfilling their role as 'a principal instrument in awakening the child to cultural
values .......")(quoting Bethel, 478 U.S. at 683 and Brown v. Board of Educ., 347 U.S.
483, 493 (1954), respectively); cf. Hazelwood, 484 U.S. at 273 ("[Elducators do not
offend the First Amendment by exercising editorial control over the style and content of
student speech in school-sponsored expressive activities so long as their actions are reasonably related to legitimate pedagogical concerns.").
Some courts have permitted secondary and elementary schools to control hate
speech on the ground that the culturally authoritarian view of education is constitutionally permissible at that educational level. See, e.g., Clarke v. Board of Educ., 338
N.W.2d 272 (Neb. 1983).
172. Tinker v. Des Moines Sch. Dist., 393 U.S. 503, 512 (1969) (quoting Keyishian
v. Board of Regents, 385 U.S. 589, 603 (1967)); see also Healy v. James, 408 U.S. 169,
180 (1972).
173. Adler v. Board of Educ., 342 U.S. 485, 508 (1952) (Douglas, J., dissenting),
overruledby Keyishian v. Board of Regents, 385 U.S. 589 (1967); see also Abington Sch.
Dist. v. Schempp, 374 U.S. 203, 241-42 (1963) (Brennan, J., concurring) ("public
schools serve a uniquely public function: the training of American citizens in .... [our]
uniquely democratic values").
174. Tinker, 393 U.S. at 509.
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ance. Thus, the Court has begun to view education, particularly
higher education, as having objectives that mimic highly individualistic rationales for free expression. The result is that, with respect
to speech within universities, the Court has tended to apply the individualistic paradigm. By contrast, the Court's tendency to regard
cultural inculcation as a significant component of the mission of elementary and secondary education has resulted in a distinctly culturally authoritarian cast to its understanding of the role of free
expression within such schools.
It is thus hardly surprising that the Court has concluded that
"the mere dissemination of ideas-no matter how offensive to good
taste-on a state university campus may not be shut off in the name
alone of 'conventions of decency.' 175 Similarly, radical student
groups may not be barred from public campuses simply because of
antipathy to their message, or even generalized fear of disruption,
but only in the event of their refusal to conform to, or actual violation of, valid conduct regulations.1 76 Thus, speech that "materially
disrupts classwork or involves substantial disorder or invasion of
the rights of others" is not constitutionally immunized from regulation. 177 It is as plainly an uncontroversial regulation of speech to
prohibit a student from chanting "Bullshit!" during my constitutional law class as it is to prohibit another student from using racial
epithets in class. Both forms of speech materially and substantially
disrupt the work of the class.
It is, however, quite another matter to prohibit the utterance of
racist ideas, whether within or without the classroom. Admittedly,
the distinction between the racist epithet and the racist idea is thin,
highly contextual, and extraordinarily difficult to define with sufficient precision to overcome objections rooted in overbreadth and
vagueness.1 78 The operative distinction for free expression purposes
within the university seems to be the point speech produces interference with the classroom, disorder or other breach of the peace, or
interference with the rights of others. Thus, in Papish v. Board of
Curators179 the Court concluded that a public university could not
175. Papish v. Board of Curators, 410 U.S. 667, 670 (1973).
176. See Healy, 408 U.S. at 171-72.
177. Tinker, 393 U.S. at 513; see also Healy, 408 U.S. at 189; Burnside v. Byars, 363
F.2d 744, 749 (5th Cir. 1966) (speech which "materially and substantially interfere[s]"
with educational concerns may be regulated), quoted in Tinker at 513.
178. See, e.g., UWM Post, Inc. v. Board of Regents, 774 F. Supp. 1163 (E.D. Wis.
1991); Doe v. University of Michigan, 721 F. Supp. 852 (E.D. Mich. 1989) (striking
down university hate speech regulations on grounds of overbreadth and vagueness).
179. 410 U.S. 667 (1973).
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control the choice of language employed by a student speaker, for
that was part of the "content" of the speech; nor could the university prohibit expression "in the absence of any disruption of campus
80
order or interference with the rights of others."'
The constitutional liquor to be distilled from this brew is not
entirely clear. Taken at face value, Papish seems to suggest that all
nondisruptive speech engaged in at a university is constitutionally
protected. Yet, it is a virtual certainty that Papish intended to preserve a wide range of discretion to universities to judge the merits of
speech uttered in connection with the educational program. It is
surely ludicrous to suppose that Papish requires a public university
to grant a Ph.D. to the author of a dissertation that consists of a
single sentence: "This university is a cesspool of intellectual corruption." The author may be correct, but surely the university has a
right to insist upon some demonstration of the supposed academic
virtues as a precondition for award of academic honors. Thus, the
central meaning of Papish is the more narrow proposition that a
university has very little warrant to control speech uttered outside
of the confined precincts of the classroom and the coursework derived therefrom. Indeed, this is evident from the fact that the Papish Court regarded the case as being controlled by Cohen v.
California,8 1 thus strongly indicating that the Court felt that the
"university [possessed no] greater authority to regulate ...speech
than the state itself."' 1 2 Once a student has left the classroom and
its immediately ancillary demands, she is as free as any other citizen
to speak, however offensive the content of her speech. Papish'sreliance on Cohen also suggests that the university's warrant to limit
speech that "interfere[s] with the rights of others"' 8 3 does not extend to speech that interferes merely by reason of its offensiveness.
But the conclusion that universities possess heightened authority to control speech in classrooms seems at odds with the conclusion of Tinker v. Des Moines School District 184 that student speech
rights specifically include the classroom. The continued vitality of
Tinker is partially undercut by such cases as Bethel School District
No. 403 v. Fraser185 and Hazelwood School Districtv. Kuhlmeier, 86
which permit educators to discipline offensive student-government
180. Id. at 671 n.6.

181. 403 U.S. 15 (1971).
182. Byrne, supra note 3, at 436 (discussing Papish).
183. Papish, 410 U.S. at 671 n.6.
184. 393 U.S. 503 (1969).

185. 478 U.S. 675 (1986).
186. 484 U.S. 260 (1988).
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speech and to entirely suppress "school-sponsored expressive activities so long as ...[suppression is] reasonably related to legitimate
pedagogical concerns." 18 7 But if Tinker remains alive, albeit crippled, it is difficult to rationalize doctrine that seems to permit expansive regulation of curricular speech only but simultaneously
claims to preserve student speech rights within the classroom. The
incoherence may be somewhat resolved by treating Tinker as standing for the proposition that speech which is not disruptive to the
classroom or related coursework must be tolerated but is not entitled to exemption from the normal, and presumably objective, evaluation of the merits of speech that is central to the academic
enterprise. In any case, in the university context cases like Tinker,
Bethel School District, and Hazelwood School District are not particularly applicable. Far more relevant to the adult world of the university are cases such as Papish. Thus, within the classroom and in
related curricular activities, universities would seem to possess the
power to prohibit hate speech at the point that it becomes disruptive. Whether this point is roughly coterminous with the Brandenburg v. Ohio 188 formulation, or whether it permits suppression of
hate speech at some earlier point, is not entirely clear. Outside of
the classroom, however, the university seems to be conceived by the
Court as something virtually indistinguishable from the public forum, which typifies public discourse, 8 9 and with no more entitlement to regulate speech than any other governmental actor.
But, as will be developed in Part IV, this dichotomy may be
too crude. There are places within the university community that
seem outside the forum of public discourse, and thus more analogous to the privacy of the home. Living and eating spaces are
surely public in a sense, but in the world beyond the university these
locations are clearly the essence of private space. In dealing with
the issue of hate speech within the university it is important to keep
in mind that universities may be part of public discourse, but not for
all purposes. The core function of the university may well be the
search for truth and preparation of its students for self-governance,
but that does not mean that every aspect of university life is equally
public. Some sensitivity to the multiple functions of universities187. Id. at 273.
188. 395 U.S. 444 (1969).
189. See Widmar v. Vincent, 454 U.S. 263, 267 n.5 (1981) ("[T]he campus of a
public university, at least for its students, possesses many of the characteristics of a
public forum."); see also id. at 268-70. Even so, the Court in Widmar rejected the
proposition that universities are public fora in every respect. See infra notes 308-311
and accompanying text.
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as secure places to live as well as places to study and debate, perhaps rudely and contentiously--ought to be present when the constitutionality of university hate speech regulations are considered.
The practical manifestation of this sensitivity within the prevailing
paradigms pertaining to free expression is the subject of Part IV.
4. Speech in the Workplace
The issue of the extent that the free expression guarantee immunizes speech in the workplace has been explored most fully in
the context of public employees. The prevailing conclusion is that
"[w]hen employee expression cannot be fairly considered as relating
to any matter of political, social, or other concern to the community, government officials should enjoy wide latitude in managing
their offices, without intrusive oversight by the judiciary in the
name of [free expression]."l90 Even when a government employee's

speech is of public concern, the Court balances the employee's
speech interests against the government's interest in efficient administration.19' The former conclusion is founded in part upon a perception that, since private employers are generally immune from
constitutional limits in proscribing employee speech in the interest
of workplace efficiency, public employers ought to enjoy a similar
latitude when the employee speech is unrelated to matters of public
concern. The rationale for free expression that this conclusion
seems based upon is that of self-governance, for matters of public
concern are clearly the prototypical subject of speech that furthers
self-governance. The ideal of speech in service of autonomous selfgovernance is, of course, an ideal informed by the individualistic
paradigm. Thus, the free expression guarantee enjoyed by public
employees exists to serve individual expression upon matters germane to self-government.
Since the scope of free speech of public employees seems initially driven by a desire to treat public and private employers
equally in terms of maintaining an efficient workplace, it would be
rational to assume that the constitutional limits applicable to governmental efforts to impose liability on private employers for their
failure to muzzle the speech of their employees are at least as speech
protective as those applicable to public employees. 92 This phenom190. Connick v. Myers, 461 U.S. 138, 146 (1983).
191. Rankin v. McPherson, 483 U.S. 378 (1987).
192. The governmental interest in regulating public employee speech in the interest
of fulfilling its governmental responsibilities is arguably far stronger than the governmental interest in penalizing private employers for their failure to suppress speech of
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enon occurs most markedly in the context of claims that employee
speech which is sexually or racially harassing constitutes a breach
by the employer of Title VII of the Civil Rights Act of 1964.193
These claims break down into two broad categories: (1) abusive
and offensive speech that is directed at an individual target, and
(2) abusive and offensive speech that is not directed at any particular target. Although the Supreme Court has yet to address the limits that the free expression guarantee may impose upon
congressional ability to mandate employer liability for employee
speech, the Court has implicitly provided some answers to this
194
question.
In Meritor Savings Bank v. Vinson, 195 the Supreme Court held
that speech which created a hostile work environment was actionable under Title VII of the Civil Rights Act of 1964.196 Though the
Court ruled only on a point of statutory interpretation, its decision
that speech could be sufficiently injurious to warrant a Title VII
claim carries with it the possible inference that there is no First
Amendment barrier to the assertion of such a claim, at least under
the egregious factual circumstances presented in Meritor.197 It is
critical to note that the Court identified a narrow category of speech
as sufficiently injurious to trigger a Title VII claim: "Unwelcome
sexual advances, requests for sexual favors, and other verbal or
physical conduct of a sexual nature.... [which] has the purpose or
effect of unreasonably interfering with an individual's work performance or creating an intimidating, hostile, or offensive working
environment."' 198 The pivot that Title VII liability turned upon was
whether the abuse was sufficiently focused on an individual: "[flor
sexual harrassment to be actionable, it must be sufficiently severe or
their employees which the government finds obnoxious but the private employer does
not. Thus, the free speech claims of private employees might be far stronger than those
of public employees. At the very least, private employees are entitled to no less speech
protection than their public counterparts.
193. 42 U.S.C.A. §§ 2000e to 200Oe-17 (West 1981 & Supp. 1992).
194. The constitutionality of imposing Title VII liability upon employers for failing
to curb the harassing speech of their employees has grasped the attention of commentators. See Browne, Title VII as Censorship: Hostile-Environment Harassment and the
First Amendment, 52 OHIO ST. L.J. 481 (1991); Marcy Strauss, Sexist Speech in the
Workplace, 25 HARV. C.R.-C.L. L. REV. 1 (1990); Volokh, supra note 3.
195. 477 U.S. 57 (1986).
196. 42 U.S.C.A. §§ 2000e to 2000e-17 (West 1981 & Supp. 1992).
197. Cf R.A.V. v. City of St. Paul, 112 S. Ct. 2538, 2546 (1992) (suggesting, in
dicta, that "sexually derogatory 'fighting words'" might constitutionally be punished
under Title VII).
198. Meritor, 477 U.S. at 65 (emphasis added) (quoting Equal Employment Opportunity Commission Guidelines, 29 C.F.R. § 1604.11(a) (1985)).
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pervasive 'to alter the conditions of [the victim's] employment and
create an abusive working environment.' "199 The allegations of
sexual harassment at issue in Meritor itself were of extremely individualized injury, being a combination of speech and action directed
specifically to Mechelle Vinson and designed to coerce her into sexual intercourse. The Court underlined both its preoccupation with
individual injury and its evident conclusion that the offensive speech
at issue was wholly outside the circle of public discourse by noting
that " 'a requirement that a man or woman run a gauntlet of sexual
abuse in return for the privilege of being allowed to work and make
a living can be as demeaning and disconcerting as the harshest of
racial epithets.' 200 Thus, Meritor supports the proposition that
speech which forms no part of public discourse and is directed at a
targeted individual in an unbearably offensive manner may be
suppressed.
While Meritor does not suggest that offensive speech that has
no individualized target may be suppressed, there may well be circumstances where the offensive speech, though not directed toward
any particular individual, is so pervasive in its effect and influence
that it can be treated as directed toward a particular identifiable
individual and thus capable of suppression. Robinson v. Jacksonville Shipyards, Inc. 201 may well be such a case. Lois Robinson was
employed as a welder at Jacksonville Shipyards, engaged in dangerous ship repair work. She was one of a tiny number of women so
employed and, in the course of her employment, was subjected to
pervasive and repeated exposure to extremely offensive depictions of
women as objects of male sexual pleasure, 20 2 as well as to sexually
offensive commentary directed specifically to her. 20 3 The district
court concluded that this employee speech supported employer liability for breach of Title VII and expressly rejected the argument
that the free speech guarantee insulated the employer from Title
VII liability. 2°4 Although the district judge was not clear on the
point, his underlying rationale for the conclusion that the Constitu199. Id. at 67 (second alteration in original) (emphasis added) (quoting Henson v.

Dundee, 682 F.2d 897, 904 (11th Cir. 1982)).
200. Id. (quoting Henson, 682 F.2d at 902). But cf. United States v. Eichman, 496
U.S. 310, 318 (1990) (suggesting that the offensiveness of "virulent ethnic and religious
epithets" might not suffice to justify their prohibition).
201. 760 F. Supp. 1486 (M.D. Fla. 1991).
202. See id. at 1494-98 for a depressing catalogue of the lewd depictions of women
to which Robinson and her female co-workers were continually subjected.
203. See id. at 1498-1501 for a recitation of the verbal abuse directed specifically at
Robinson and her female co-workers.
204. Id. at 1490-91, 1534-37.
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tion permits Title VII to impose liability upon employers for their
toleration of a hostile work environment seems to be twofold:
(1) the particular speech in the workplace that liability was premised upon formed no part of public discourse, and (2) the totality
of the depictions and remarks suggested strongly that they were in
considerable part directed toward Lois Robinson individually.
The free expression guarantee thus seems to protect (1) patently offensive workplace speech that is within public discourse,
and (2) offensive speech that is not specifically directed toward a
particular individual. 20 5 These two limitations derive their pedigree
from the individualistic paradigm.
The first rationale is rooted in the idea that autonomous selfgovernance requires unfettered discourse, even to the point of offensive bruising of individual sensibilities. The limits of this rationale
are either (1) the point that the individualized abuse no longer partakes of public discourse, or (2) the point that the individualized
abuse is so focused and abusive that it threatens to rupture the social framework which permits individual autonomy to flourish. The
first dividing line is fine, but can be glimpsed. An employee who
derides the competence of his fellow employee in offensive and racially derogatory terms as exemplifying the reasons why affirmative
action is bad public policy is speaking within public discourse. To
say to an African-American fellow employee, "Hiring you less-qualified blacks lowers our company's productivity; you [racial epithet]
can't drive a nail straight," is at the periphery of protected public
discourse. Certainly the first part of the statement is protected; the
second part, while offensive and repugnant, is protected only because it is uttered in a context of public discourse. By contrast,
simple derision of one's fellow employee in the same racially offensive terms is surely not part of public discourse. To say to one's
African-American fellow employee, "You [racial epithet] can't
drive a nail straight," without elaboration, is simply to engage in
private abuse. Although the difference is slight, in the context of
public employees the Court has been able to distinguish between
speech that touches upon private matters and that which is of public concern. There is no reason to think the task is measurably
more difficult in the context of the private workplace. But simply
because the offensive speech is private abuse does not mean that it is
automatically without constitutional protection. Offensive speech
205. See, e.g., Strauss, supra note 194, at 20 (concluding that offensive speech which
is not directed toward an individual victim is constitutionally incapable of suppression).
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which lacks the umbrella of public discourse may be suppressed
only when the individualized abuse is so sharp that it threatens the
social conditions that support the development of individual autonomy. This second dividing line is marked by the point that individually abusive speech is likely to erupt into immediate violence.
The second rationale is rooted in the individualistic notion that
speech may be curbed when it is absolutely necessary to do so to
protect another individual from harm, and when no overriding
principle of public discourse argues against individual protection.
The latter argument is strengthened by the contention that employees are a uniquely captive audience who may be protected from the
unwilling infliction of offensive speech. As will be seen in the next
subsection, the captive audience rationale serves to reinforce the individualistic paradigm that informs the law of free expression in the
workplace.
5. Captive Audiences
While offensive speech generally may not be suppressed simply
because of its offensiveness, 20 6 the Court has recognized that such
speech may be regulated when it is delivered to a captive audience.
In formulating the captive audience doctrine the Court has been
driven by another facet of the individualistic paradigm-the perceived need to preserve individual privacy. 20 7 The Court has recognized the existence of a captive audience sufficient to support
restrictions on offensive speech in the context of high-school students at a school assembly, 208 radio broadcasting during the hours
in which children might be expected to be listening20 9 as well as
individuals in their homes. 210 In each case the Court acted upon "a
206. See, e.g., Cohen v. California, 403 U.S. 15 (1971).
207. See, e.g., Erznoznick v. City of Jacksonville, 422 U.S. 205 (1975); Daniel A.
Farber, Content Regulation and the FirstAmendment: A Revisionist View, 68 GEO. L.J.
727, 741 n.71 (1980); Strauss, supra note 194, at 12.
208. Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 685 (1986).
209. FCC v. Pacifica Found., 438 U.S. 726 (1978).
210. Frisby v. Schultz, 487 U.S. 474, 484-85 (1988) (upholding the validity of a
municipal ordinance prohibiting "focused picketing" and observing that " 'privacy of
the home is [of] the highest order in a free and civilized society,' ......
that individuals
are not required to welcome unwanted speech into their own homes and that the government may protect this freedom" (quoting Carey v. Brown, 447 U.S. 455, 471
(1980))); Rowan v. United States Post Office Dep't, 397 U.S. 728, 738 (1970) (upholding
a statute permitting recipients of mail to instruct the Postmaster General to direct persons identified by the recipient to refrain from further mailings to the recipient, and
observing that "[we] categorically reject the argument that [an individual] has a [constitutional] right ... to send unwanted material into the home of another"). Rowan has
been criticized because of the relative ease with which such offensive communications
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belief that the recipients of the communication were somehow com2 11
pelled to hear or see the message.1
Perhaps the clearest demonstration of the driving force of this
view is Frisby v. Schultz, 2 12 where the Court concluded that a content-neutral municipal ordinance forbidding "focused picketing"the practice of singling out an individual's home for public picketing-was valid even as applied to purely political speech. When
forced to choose between speech at the heart of public discourse,
and therefore most germane to ideals of autonomous self-governance, and individual interest in repose, the Court chose to protect
the more direct individual interest. However, in Carey v. Brown 2 13
the Court invalidated a focused picketing statute as violative of the
Equal Protection Clause because the statute permitted speech concerning labor disputes while prohibiting all other forms of focused
picketing. Governments have the greatest ability to protect the individual held captive in her home from unwanted speech of others
when the vehicle for doing so is content-neutral. Once the regulatory mechanism discriminates on the content of speech, Carey demands that, at least with respect to "high value" political speech, 2 14
governments sustain the burden of proving that content-based discrimination is narrowly tailored to serve a compelling governmental
interest. In Carey itself the Court concluded that, although protection of the privacy of captive auditors was "surely an important
value," the statute failed to advance " 'that objective in a manner
consistent with the ...Equal Protection Clause' . . . because the
statute discriminates among pickets based on the subject matter of
'2 15
their expression.
Moreover, when the individual interest in repose is less immediately implicated the Court will not curb speech, even when the
speech involved is at the edges of public discourse. Erznoznick v.
City of Jacksonville,216 finding that passers-by were not held captive
by nudity displayed on an outdoor theatre screen, illustrates the uncan be avoided. See MELVILLE B. NIMMER, NIMMER ON FREEDOM OF SPEECH
§ 1:02[F], at 1-25 n.58 (1984).
211. Strauss, supra note 194, at 13.
212. 487 U.S. 474 (1988).
213. 447 U.S. 455 (1980).
214. FCC v. Pacifica Found., 438 U.S. 726 (1978), upheld the use of content-based
regulations which discriminated against "low value" indecent speech in the interest of
protecting captive auditors.
215. Carey, 447 U.S. at 471 (quoting Police Dep't v. Mosley, 408 U.S. 92, 99
(1972)).
216. 422 U.S. 205 (1975).
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willingness of the Court to slice too deeply into the individualistic
rationales supporting free expression in order to protect individual
sensibilities. 217 It would thus be a mistake to think that the concept
of captivity is elastic enough to secure individual sensibilities in
public. Rather, the burden normally falls upon the viewer to "avoid
further bombardment of [his] sensibilities simply by averting [his]
218
eyes."
The key to the balance struck by the Court between the individualism of self-governance and the individualism of privacy is in
the conclusion that an audience is not captive unless it "cannot
practically avoid exposure" to the speech or if the speech intrudes
on the audience in the privacy of the home. 2 19 To stretch the captive audience doctrine further, in order to protect the individual
sensibilities of members of groups vilified in general terms, would
grant to particular communities within the polity a power to censor
the terms of public debate. And this "would largely undermine the
entire freedom of speech fabric, ' 220 woven as it is out of theoretical
strands dyed in the belief that self-governance is only obtainable
when every view may be expressed.
This is not to suggest that hate speech never runs afoul of the
captive audience doctrine. As Frisby v. Schultz makes clear, hate
speech targeted specifically at an individual in her home may be
suppressed as part of a content-neutral prohibition of all such focused speech. But Carey v. Brown makes equally clear that contentbased prohibitions of focused speech are not "finely tailored"
enough to serve the very substantial state interest of protecting individuals in their homes from unwanted intrusive speech. The workplace may well present a similar category similar to the home, for
"[flew audiences are more captive than the average worker," 221 a
fact recognized by our legal rules that interfere with labor relations
on the grounds that the relationship is one infused by coercive submission of the employee to a working environment largely dictated
by employers. Moreover, the captive nature of the employee in the
workplace may serve to temper the Chaplinsky requirement that
217. See also Cohen v. California, 403 U.S. 15 (1971) (holding that the public exhibition of a jacket emblazoned with the slogan "Fuck the Draft" did not hold public
observers captive in any sense sufficient to warrant suppression).
218. Id. at 21.
219. Collin v. Smith, 578 F.2d 1197, 1206 (7th Cir.), cert. denied, 439 U.S. 916
(1978); FCC v. Pacifica Found., 438 U.S. 726 (1978); Rowan v. United States Post
Office Dep't, 397 U.S. 728 (1970).

220. NIMMER, supra note 210, § 1.02[F], at 1-33.
221. Balkin, supra note 3, at 423.
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speech be specifically directed at an individual target in order to be
susceptible of suppression. When hate speech is so pervasive and
repetitive that it is incapable of evasion it is effectively identical to
hate speech that is focused exclusively upon an individual target.
Nevertheless, the legitimacy of governmental attempts to control
such pointed offensive speech outside of Chaplinsky-type circumstances is problematic. As is the case with so many other applications of free expression theory, the legitimacy of suppression of hate
speech under such circumstances is derived from the individualistic
paradigm that weaves throughout the law of free expression.

III.

THE ARGUMENTS FOR SUPPRESSING HATE SPEECH AS
RELATED TO THE FOUNDATIONAL PARADIGMS

OF FREE EXPRESSION

Egalitarian advocates of the legitimacy of prohibitions upon
hate speech have by now offered an impressive and richly variegated
tapestry of the harms that proceed from hate speech. 222 These
harms are usually proffered as rationales for the suppression of hate
speech in the interest of furthering equality. Since both egalitarians
and accomodationists rely so heavily upon these harms to justify
suppression of hate speech, it is appropriate to consider each type of
harm and the arguments for suppression that stem from that harm
in relation to the paradigms which underly free expression.
A.

The Harm of Potential Violence

Speech can incite sufficient hatred that it will produce violence,
directed toward either the targets of the hatred or the fomentors of
hatred. Suppression of speech which incites violence can be justified
on the grounds that it serves to protect specific individual interests
from invasion and also to preserve a more general societal interest
in preventing violent rupture of social norms.
No doubt violence is regarded as undesirable primarily because
of the specific harm it inflicts, but there is also harm in the very
existence of violence. Communities that harbor violence become
fearful, suspicious, and alienated. There creeps into such societies a
certain coarseness and unconscious acceptance of brutality that demeans the life of' everyone within the community. Accordingly,
suppression of hate speech is commonly justified on the grounds of
223
its potential to incite violence.
222. See, e.g., Lawrence, supra note 3; Matsuda, supra note 2; Wright, supra note 3.
223. See, e.g., Kretzmer, supra note 3, at 456.
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Although this justification is uncontroversial, it illustrates a curious union of the individualistic and culturally authoritarian ethics.
As John Donne observed, "[n]o man is an island. ' 224 In order for
autonomous individuals to flourish there must exist certain social
conditions conducive to autonomy. Freedom and individual dignity
can only survive in a community that recognizes their value and is
prepared to maintain them as principles of the social order. But
there are moments when the autonomous individual takes actions
that are inimical to the maintenance of the social fabric which supports individual autonomy. One such moment is when the individual incites violence. At this point, the highly individualistic nature
of free speech doctrine assumes a more culturally authoritarian
character, for it now operates to suppress speech that "is directed to
inciting or producing imminent lawless action and is likely to incite
or produce such action. '225 An earlier Supreme Court thought that
"[w]hen clear and present danger of riot, disorder, interference with
traffic upon the public streets, or other immediate threat to public
safety, peace, or order, appears, the power of the State to prevent or
punish is obvious. ' 226 In short, free speech doctrine recognizes that
when individual expression threatens social mechanisms which protect individualism itself, it may be suppressed. It is of critical importance to note that this culturally authoritarian aspect of free
speech doctrine is one employed in the ultimate service of the values
of individualism. Thus, even as free expression law operates to curb
individualism it does so for the sake of individualistic values. There
are two aspects to these individualistic values: one is the prosaic
interest in protecting the individual threatened with immediate violence; the other is in preserving the social conditions that foster individual autonomy.
As a result, current doctrine would permit suppression of hate
speech that promises to rend violently the social fabric that clothes
individualism, but not hate speech that is merely disruptive of
group sensibilities. A clue to that conclusion can be seen in
Cantwell v. Connecticut.227 Jesse Cantwell, a Jehovah's Witness,
sought converts and contributions by means of playing a phonograph record that bitterly castigated Roman Catholicism "in terms
that naturally would offend not only [Roman Catholics], but all
224. John Donne, Devotions XVII, in BARTLErr's, FAMILIAR QUOTATIONS 254, at
22 (15th ed. 1980).
225. Brandenburg v. Ohio, 395 U.S. 444, 447 (1969).
226. Cantwell v. Connecticut, 310 U.S. 296, 308 (1940).
227. Id.

HeinOnline -- 40 UCLA L. Rev. 156 1992-1993

19921

FREE EXPRESSION

others who respect the honestly held religious faith of their fellows." '228 The Supreme Court reversed Cantwell's conviction of inciting a breach of the peace because, in part, there was not a
sufficient causal connection between his speech and the threatened
harm. The Court conceded that Cantwell's speech was injurious
and offensive, not only to Roman Catholics, but to all others of
tolerance and good will. But this recognition of group injury was
insufficient to authorize the state to suppress Cantwell's offensive
speech. The Court's conclusion strongly suggests that only when
the social preconditions for individualism are threatened may the
speaker be muzzled. Surely that is the case when hate speech urges
imminent violent action, but to agree on that proposition does little
to disturb the present individualistic basis for free expression
doctrine.
Egalitarians who advocate suppression of hate speech by reason of its possibility of producing violence often contend that the
interest they seek to protect is that of group sensibilities. In so doing they reject the current foundations for Brandenburg and espouse instead the culturally authoritarian paradigm. Egalitarians
can maintain that their argument is as much individualistic as authoritarian by contending that the rationale for suppression of
group racial slurs is that the very existence of group vilification is
inimical to the establishment of social conditions that will foster the
individual autonomy of members of such vilified groups. When the
argument is so cast it no longer relies on the threat of immediate
violence as the rationale for suppression, but rests entirely upon the
claim that speech which offends group sensibilities sufficiently
threatens the self-realization of members of the targeted group that
it can be suppressed. This claim, which spawns some sophisticated
variations, will be explored more thoroughly in subparts C and D.
The accommodationist embrace of this argument diverges
from that of the egalitarian. Accommodationists endorse the foundational paradigm for Brandenburg. With respect to the harm of
violence, the accommodationist argument differs from the individualistic only in that accommodationists would explicitly recognize
that racial slurs or other forms of hate speech that are intended to
and likely to incite immediate violence may be prohibited. Individualists do not disagree, but they may well wonder why a redundant
category is needed. If accommodationists propose separate recognition of hate speech because they think that the Brandenburg test
228. Id. at 309.
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ought to be relaxed with respect to hate speech, they are obligated
to say so. If not, they ought to explain why a separate category is
needed. The present ambiguity of the accommodationist approach
leaves one wondering whether there is more or less to it than meets
the eye.
B. Harm to Specific Individuals
It is often contended that hate speech may be suppressed because it is harmful to the specific individuals towards whom it is
directed. The analogy is frequently drawn to the "dignitary torts of
defamation, invasion of privacy, and intentional infliction of emotional distress. ' 229 Egalitarian advocates of suppression argue that
the injuries suffered by individual victims of hate speech are every
bit the equal of the loss of reputation, humiliation, or emotional
230
torment suffered by victims of the dignitary torts.
A major problem with this line of argument is that private recovery pursuant to the dignitary torts has become ever more subject
to constitutional limitations imposed by the free expression guarantee. Ever since New York Times Co. v. Sullivan,231 the law of defamation has experienced a steady flow of constitutional incursions
upon the availability of the tort. The generative theme of these developments has been the protection of open public discourse in order to facilitate the conditions of autonomous self-governance.
Sullivan itself justified the imposition of constitutional limits upon
defamation by noting that the central meaning of the First Amendment's speech guarantee is the "profound national commitment to
the principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks." 2 32 Similarly, the
torts of invasion of privacy and intentional infliction of emotional
distress have experienced the creation of substantial constitutional
limits upon the ability of individual victims to recover. 2 33 Accord229. Post, supra note 3, at 273.
230. See, e.g., Matsuda, supra note 2, at 2336-38 (citing a range of injury including
debilitating emotional distress, restriction of personal freedom, and loss of self-esteem
and self-identity); Delgado, Words That Wound, supra note 3, at 137 (injury consisting
of "humiliation, isolation, and self-hatred").
231. 376 U.S. 254 (1964).
232. Id. at 270.
233. See, e.g., The Florida Star v. B.J.F., 491 U.S. 524 (1989) (privacy); Hustler
Magazine v. Falwell, 485 U.S. 46 (1988) (intentional infliction of emotional distress);
Cox Broadcasting Corp. v. Cohn, 420 U.S. 469 (1975) (privacy); Time, Inc. v. Hill, 385
U.S. 374 (1967) (privacy).
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ingly, it would seem that individually hurtful hate speech which lies
within the arena of public discourse is likely within the ambit of
constitutional protection.
But such a conclusion, while generally correct, is a bit superficial. The individualistic premises that underlie the self-governance
rationale also permit a certain individualistic rein to be placed upon
communication. This may be seen most clearly in Cantwell v. Connecticut 234 and Chaplinsky v. New Hampshire.23 5 The Court in
Cantwell acknowledged in dicta that "profane, indecent, or abusive
remarks directed to the person of the hearer[, such as] ... epithets
or personal abuse [are] not in any proper sense communication of
information or opinion safeguarded by the Constitution. ' 236 Similarly, in Chaplinsky the Court acknowledged that
[t]here are certain well-defined and narrowly limited classes of
speech, the prevention and punishment of which have never been
thought to raise any Constitutional problem. These include the
lewd and obscene, the profane, the libelous, and the insulting or
'fighting' words-those which by their very utterance inflict
in237
jury or tend to incite an immediate breach of the peace.
The perceived problem with personally abusive speech was that it
posed a threat to social mores that permit individualism to flourish.
Some minimal level of interpersonal civility was thought to be necessary for individual autonomy to flourish. In a sense, the Court in
Cantwell and Chaplinsky simply transplanted into the constitutional law of free expression the idea of the Lockean social contract
as a way to escape the vicissitudes of the state of nature and preserve the maximum feasible quantum of individual choice.
As in the case of incitement to imminent violence, the mechanism for doing so is culturally authoritarian, but only nominally so.
Certain forms of individual expression are constitutionally susceptible to suppression in order to preserve the conditions of individual
234. 310 U.S. 296 (1940).
235. 315 U.S. 568 (1942).

236. Cantwell, 310 U.S. at 309-10.
237. Chaplinsky, 315 U.S. at 571-72 (footnote omitted). This quotation is, of
course, widely relied upon as a basis for contending that hate speech may be suppressed.
Advocates of suppression on this basis often ignore the fact that Chaplinsky was addressed to the case of private violence rather than to public debate. There is little reason
to suppose that Chaplinsky announced a rule excising all nasty ad hominem argument
from political debate. There is even less reason to suppose that Chaplinsky is still good
law. See supra note 35 and accompanying text; infra notes 262-263 and accompanying
text; see also Houston v. Hill, 482 U.S. 451 (1987); Lewis v. City of New Orleans, 415
U.S. 130 (1974); Gooding v. Wilson, 405 U.S. 518 (1972). The cumulative effect of
these cases is to confine Chaplinsky's fighting words doctrine to instances where immediate violence is the likely product of the words in question.
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autonomy, but the limits of legitimate suppression are themselves
highly determined by individualism. In Cantwell, the Catholic
pedestrians assaulted by Jesse Cantwell's phonographic diatribe
against Catholicism were left with no legal remedy against
Cantwell's expression that undeniably offended their individual status as members of a religious group. If Jesse Cantwell had, instead,
insulted his auditors personally in a fashion likely to produce immediate violence, as did Walter Chaplinsky, the Constitution's free expression guarantee (at least circa 1940) would pose no problem to
legal sanction. 238 It is the right to be free of personal abuse that is
carved out by the exception to free speech created by Cantwell and
Chaplinsky, not a right to be free of abuse that inheres in the status
of the auditor as a member of a social group. As Professor Post has
put it, in a somewhat different context, "Cantwell ... allows the law
to redress audience outrage only when that outrage stems from
characteristics potentially shared by all individuals, rather than
from characteristics that are constitutive of particular social or reli'239
gious groups.
Thus, there exists a narrow band of individually offensive
speech that may be circumscribed. Hate speech that can be permissibly controlled under this rationale would appear to be speech that
is directed to specific targeted individuals and is plainly so personally abusive that it is likely to incite violence. The difference is subtle, but the underlying logic of Cantwell and Chaplinsky suggests
that the racial epithet addressed to a specific individual with that
individual as the sole target of the abuse is constitutionally controllable, but a group slur addressed to a specific individual is not. 24 0
Even this conclusion is subject to an important caveat. It
might be thought that there is no danger posed to open public discourse by permitting suppression of speech that is injurious to one's
private persona. But "[t]he very reason that racist speech harms
individual persons is because it so violently ruptures the forms of
social respect that are necessary for the maintenance of individual
personality.... [T]he state can prevent the individual harm caused
by racist speech only by enforcing pertinent standards of commu238. Given the shrinking scope of the fighting words doctrine it is highly questiona-

ble whether Walter Chaplinsky's outburst would be proscribable today. See supra notes
35 and 237 and accompanying text.
239. Post, supra note 8, at 323.
240. If the rationale for suppression in the name of protecting against personal injury is prevention of individual emotional or psychic injury, it may be that some independent evidence of the capacity of the speech to inflict such injury would also be
required.
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nity identity. ' 24 1 Because it is impossible to protect individual sensibilities without also enforcing some vision of communal identity,
242
the Court has maintained constitutional protection of offensive,
outrageous, 243 or insulting 2 " speech uttered as part of the public
discourse. It is in recognition of this fundamental principle that the
Court has stated, in Texas v. Johnson,245 that the "bedrock principle
underlying the First Amendment ...is that the Government may
not prohibit the expression of an idea simply because society finds
the idea itself offensive or disagreeable." 24 6 In rejecting "a separate
[free speech] juridical category" for the national flag, the Court in
Johnson noted that "[tihe First Amendment does not guarantee
that other concepts virtually sacred to our Nation as a whole-such
as the principle that discriminationon the basis of race is odious and
'24 7
destructive-will go unquestioned in the marketplace of ideas.
The point was further underscored in United States v. Eichman,248
where the Court described the "fundamental flaw" of the federal
Flag Protection Act 249 to be the "suppress[ion of] expression out of
concern for its likely communicative impact. ' 250 It was of no significance to the Court in Eichman that "desecration of the flag is
might be said ...of virudeeply offensive to many," for "the 25same
' 1
epithets.
religious
lent ethnic and
Thus, in the arena of public discourse the Court has required
individuals to suffer injury without redress "in order to prevent the
state from using the authority of law to enforce particular conceptions of collective life."'2 52 Moreover, public discourse requires that
every individual participant be open to the possibility that his own
self-identity might change as a result of immersion in the public
dialogue. "As our collective aspirations change, so will our respective personal identities. ' 253 Frank Michelman contends that public
discourse cannot achieve its purpose if individual "self-understandings and social perspectives must axiomatically be regarded as com241.
242.
243.
244.
245.
246.
247.
248.
249.
250.
251.
252.

Post, supra note 3, at 300.
See, e.g., Cohen v. California, 403 U.S. 15, 16 (1971).
Hustler Magazine v. Falwell, 485 U.S. 46, 53 (1988).
Boos v. Barry, 485 U.S. 312, 316, 322 (1988).
491 U.S. 397 (1989).
Id. at 414. The quotation is followed by an entire paragraph of citations.
Id. at 417-18 (emphasis added).
496 U.S. 310 (1990).
18 U.S.C.A. § 700 (1981 & Supp. 1992).
Eichman, 496 U.S. at 317.
Id. at 318.
Post, supra note 3, at 301.

253. Id.
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pletely impervious to the persuasion of the process itself."'254
Robert Post asserts that "restrictions on public discourse designed
to protect [individual] identities from harm will necessarily also restrict self-determination as to our collective life."'2 55
This is not to suggest that the paraphernalia of racism is beyond the control of governments. The primary reason we value
open public discourse is to govern ourselves autonomously. When
we have done so, and announced autonomous norms that bar racial
discrimination in public accomodations, 25 6 housing, 2 57 or employment, 258 we have attempted to alter our community to make it more
inclusive and just. It is beyond cavil that such alteration is legitimate precisely because it is the product of a public discourse that is
as open to racists as those of good will.
Egalitarian advocates of suppression of hate speech often urge
that individual injury alone should suffice to legitimize governmental constraints upon hate speech, regardless of whether the speech is
part of public discourse. By making that argument, egalitarians implicitly contend that an individual's perception of her identity must
be insulated from attack. That amounts to a demand that certain
ideas must be excised from public discourse. It confuses the process
of public discourse with the desirable ends of self-government. Genocide is an evil, obnoxious, and abhorrent idea. It should be
soundly repudiated by any self-governing polity. But for its repudiation to be legitimate as an autonomous legal norm it must emerge
from a process fully open to the morally abscessed champions of
genocide. Egalitarian advocates of suppression urge that the public
discourse necessary to self-governance be one that is regulated and
sanitized to protect the prepolitical identities of the participants. In
doing so, we would vitiate the principle of autonomy that is critical
to any plausible claim of democratic self-government.
The accommodationist approach differs little from the egalitarian. Accommodationists rely heavily upon Chaplinsky to support
the proposition that individually directed hate speech may be prohibited, but there are at least two problems with this accommodationist position.
254. Frank Michelman, Law's Republic, 97 YALE L.J. 1493, 1526 (1988).

255. Post, supra note 3, at 301.
256. Title II of the Civil Rights Act of 1964, 42 U.S.C. §§ 2000a to 2000a-6 (1988).
257. Title VIII of the Civil Rights Act of 1968, 42 U.S.C. §§ 3601-3631 (1988).
258. See, e.g., Title VII of the Civil Rights Act of 1964, 42 U.S.C.A. §§ 2000e to
2000e-17 (West 1981 & Supp. 1992).
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First, while accommodationists insist that Chaplinsky permits
suppression of speech that "inflict[s] injury,"' 259 they seek to prohibit only speech that injures by expression of a particular viewpoint: "hatred or contempt for human beings on the basis of their
sex, race, color, handicap, religion, sexual orientation, or national
and ethnic origin. ' ' 26° It is undeniable that such hate speech injures
precisely because it communicates powerful ideas of subordination
and inferiority, but speech that vilifies on wholly unrelated grounds
also hurts. Accommodationists are selective in the injuries that
they seek to prevent; only injuries stemming from the expression of
particular (and highly disfavored) viewpoints are sought to be
26 1
avoided by suppression of speech.
Second, the Court has never since Chaplinsky applied the
"fighting words" doctrine to uphold speech restrictions. In the
course of rejecting attempts to invoke Chaplinsky the Court has repudiated the idea that words which inflict injury without inciting
violence may be suppressed. In Gooding v. Wilson 262 the Supreme
Court invalidated a Georgia statute that prohibited "opprobrious"
and "abusive" speech because it suppressed speech that, while
harsh, insulting, and contemptuous, was not likely to cause an immediate breach of the peace. Similarly, in Lewis v. City of New
Orleans,263 the Court struck down a New Orleans ordinance which,
as construed by the Louisiana Supreme Court, prohibited "opprobrious" speech that was not a threat to produce violence. As a result, speech that inflicts injury by affecting the sensibilities or
emotional equilibrium of the auditor, without the concomitant
promise of immediate violence, is constitutionally protected. The
Court's implicit rationale for doing so is that the costs of individually bruised sensibilities is overborne by the benefits of autonomous
self-governance obtained by preventing the state from enforcing its
vision of appropriate modes of discourse. Because they admit of no
exception with respect to individually harmful speech within public
discourse, accommodationists embrace the egalitarian effort to police the terms of public discourse, thus imperiling the foundations
for the entire enterprise of autonomous self-governance.
259.
260.
261.
262.

Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
Grey, supra note 3, at 107.
See supra text accompanying notes 32-38.
405 U.S. 518 (1972).

263. 415 U.S. 130 (1974).
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C. Harm to Specific Groups
Egalitarian advocacy of suppression of hate speech is most
clearly grounded in the logic of pluralism cum authoritarianism
when it defends suppression by the claim that hate speech harms
those groups which are the target for vilification. Professor Mari
Matsuda is a leading exponent of the view that hate speech is harmful to groups because it reinforces "the structural subordination of a
group based on an idea of racial inferiority. Racist speech is particularly harmful because it is a mechanism of subordination, reinforcing a historical vertical relationship. ' ' 264 Since the harm of hate
speech inheres in the continuing oppression of socially marginal
groups which are the usual targets of hate speech, she proposes that
hate speech be curbed only when it "is directed against a historically oppressed group. ' 265 While founded on pluralist notions, her
argument is nakedly culturally authoritarian, since its root principle
is the claim that the perspectives of historically oppressed groups
should govern the constitutional adjudication of hate speech.
A more inclusive, but no less pluralist and culturally authorita266
rian approach is one that builds upon the idea of group libel.
Adherents of this view contend that speech which vilifies any readily identifiable social or cultural group should be suppressed in order to avoid injury to the group and its constituent members. This
claim is sharply at odds with the individualistic foundation of the
self-governance rationale for free expression. Self-governance is accomplished through a process of free and open expression of and
debate concerning individual preferences and, ideally, a resulting
modification of individual preferences in order to reach a common
policy. Even when individual preferences remain unmodified and at
odds with the congealed preferences of the polity's majority, the result is legitimate because of the opportunity given to each individual
to express her preferences and seek to convert others to her view.
264. Matsuda, supra note 2, at 2358.
265. Id. at 2357. This is an approach which results in extreme claims, such as the
contention that "[w]hite males cannot be victims of racism or sexism." Ruth King &
Chet Singh, PoliticalCorrectnessand the New Right, THE GLOBE AND MAIL (Toronto),
July 15, 1991, at A18. King and Singh "are advisers to York University on, respectively, the status of women and race and ethnic relations." Id.
266. The earliest academic work in this genre is Riesman, Control of Group Libel,
supra note 1. However, Professor Riesman changed his mind rather quickly. See Riesman, Fair Comment I, supra note 1; Riesman, Fair Comment II, supra note 1. The
leading Supreme Court decision upholding a state group libel statute is, of course, Beauharnais v. Illinois, 343 U.S. 250 (1952). Recent work supportive of group libel statutes
is cited supra note 1.
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The legitimacy of rule by democratic majorities is placed at
risk when public discourse is policed to protect identifiable groups
from injury. Individuals, not groups, possess preferences and
voices. Groups are simply aggregations of individuals united by a
shared trait. Some groups are composed of voluntary affiliates, such
as religion or occupation, while others are created by reason of immutable traits, such as race and sex. The very formation of voluntary groups is occasioned by multiple acts of individual choice, thus
further undercutting the pluralist claim that there is a group identity which must be protected. Because groups created by immutable traits, however, are not voluntary associations, pluralists claim
that individual identity is inextricably and involuntarily bound up
with group identity. For this reason pluralists contend that it is
pretense to assert that there is no need to protect group identity
because the group is a mere aggregation of individuals.
The pluralist argument founders because it assumes that such
groups are immutable in every respect. Racial or sexual groups
may indeed share certain readily identifiable and unalterable physical traits, but that does not mean that the social status attached to
those traits is unalterable. The biological fact of womanhood has
remained constant, but the social meaning of womanhood has been
considerably altered over the course of our national history. The
biological fact of race has remained constant, but the social meaning of racial differences has also been considerably altered, even if
that alteration remains insufficient. 26 7 Even advocates of suppression agree "that race is a social construction. . . . promulgated
through millions of ongoing contemporaneous speech/acts.... The
' '268
social construction of race is an ongoing process.
To insulate the group identity of racial or sexual groups from
the vicissitudes of public discourse is to attempt to define in some
prepolitical fashion the identities of such groups and then to freeze
that identity. The task is not possible. First, it is utterly impracti267. For a fuller exploration of this phenomenon, see Neil Gotanda, A Critique of
"Our Constitution is Color-Blind," 44 STAN. L. REv. 1, 23-36 (1991); Post, supra note
3, at 295-96 and sources cited therein at notes 158-166. See also THE CULTURAL CONSTRUCTION OF RACE (Marie de Lepervanche & Gillian Bottomley eds., 1988). One
variation upon this theme is the contention that race is essentially an economic construct, that "racism... is a deliberate ideology designed to justify the unjust treatment
of the subordinate group for the purpose of exploiting its labour power." B. SINGH
BOLARIA & PETER S. Li, RACIAL OPPRESSION IN CANADA 7-8 (2d ed. 1988).
268. Lawrence, supra note 3, at 443 n.52 (quoting comments of Kendall Thomas at
a panel discussion of Critical Race Theory, held at the Duke Law School, January 26,
1990).
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cal to expect a legal culture dominated by white males to define
racial or sexual group identities in a fashion fully acceptable to
members of those groups. Second, even if that definition is accomplished satisfactorily, the possibility of change in the social status of
the protected groups has now been reduced if not eradicated. This
occurs by reason of two related phenomena. Redaction of public
discourse makes it easier to dismiss the substantive claims of previously disempowered but now "protected" groups because we can
more easily delude ourselves into thinking that social oppression
has ceased. 269 As well, insulation of group identities from the
hurly-burly of public discourse makes it less likely that the dominant groups of the polity can experience the alteration of consciousness that is ultimately necessary in order to transform the social
status of previously oppressed groups. 270 A pluralist victory on this
point is surely Pyrhhic.
It is thus hardly surprising that Beauharnaisv. Illinois,271 the
only extant constitutional doctrinal foundation for suppression of
group libel, has been virtually destroyed as useful precedent. 272 The
principal mechanism of that destruction has been the Court's extension of constitutional protections to some acts of defamation, in the
interest of preserving robust public discourse. In doing so, the
Court has implicitly endorsed the idea that truly autonomous selfgovernance requires that the nature of individual identity be constantly placed at issue. 273 Self-governance demands no less of group
identities, and "group harm is an inevitable price of the political
constitution of group identity. ' 274 The point is not that we are indifferent to group harm, but that its prevention within the realm of
public discourse is unavoidable. Yet it is precisely within public discourse where we can, and should, condemn the practices that foster
the perpetuation of group injury. We can use the mechanism of
public discourse to eliminate racist schools or hiring practices, but
in order to do so with democratic legitimacy we must keep the
channels of discourse open to the racists we condemn.
269.
270.
271.
272.
273.
274.

See supra text accompanying notes
See, e.g., Post, supra note 3, at 296
343 U.S. 250 (1952).
See supra text accompanying notes
See supra text accompanying notes
Post, supra note 3, at 301.

103-107.
n.157.
156-166.
240-255.
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D. Harm to Public Discourse
One of the more sophisticated rationales for suppressing hate
speech is the claim that it is necessary to do so in order to preserve
public discourse as a truly autonomous mode of governance. There
are two distinct, yet related, branches of this argument. One contends that hate speech operates to silence members of the groups
targeted for vilification, thus effectively excluding them from participation in public discourse. The resulting condition undermines (at
least with respect to those silenced groups) the claim that public
discourse is the agent for autonomous self-government. The other
prong of the argument is that hate speech is so irrational and inherently abusive that it acts as a formidable obstacle to the calm, fully
informed deliberative process that is often seen as the ideal of public
discourse. Both aspects of the argument are imbued with pluralist
values enlisted in the ostensible service of autonomous self-governance, yet both are rife with troubling implications for such selfgovernment.
1. Exclusion from Public Discourse
Hate speech is said to exclude members of victim groups from
public discourse in a variety of ways. Professor Charles Lawrence
claims that hate speech excludes most directly when it functions as
a "preemptive strike .... on further speech ... [by inducing] [flear,
rage, shock, and flight [which] all interfere with any reasoned response ... [and which] temporarily disable the victim. ' 27 5 A less
direct form of exclusion is said to be produced by a public discourse
that is claimed to "have been influenced by an entire belief system
that makes us less sensitive to the injury experienced by nonwhites. ' '276 For discourse to occur every participant must be
equally adept at speaking and listening. But when a dominant portion of the polity fails to hear because of its unconscious racism,
voices belonging to the targets of that unconscious racism are effec277
tively excluded.
The pluralist prescription for these ills is to muzzle the hate
speaker. Based on the injury to public discourse that is thought to
275. Lawrence, supra note 3, at 452. Arguably included within Lawrence's description is speech that silences by reason of threatened violence. Of course, prohibition of
such speech does not pose a constitutional problem. See Brandenburg v. Ohio, 395 U.S.
444, 447 (1969).
276. Lawrence, supra note 3, at 475.
277. See, e.g., Charles R. Lawrence III, The Id, the Ego and Equal Protection: Reckoning with Unconscious Racism, 39 STAN. L. REV. 317 (1987).
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be inflicted by hate speech, the point of such suppression is presum'27 8 It
ably to permit "the victims of racist speech [to be] heard.
turns out, however, that the pluralist objective is not so simple.
Pluralists prefer to identify a discrete portion of public discourseracist commentary-and remand it into the custody of "victim-

group members to tell us whether the harm is''279 sufficient to merit
strangulation of open public discourse. One enthusiast of this approach declares that in "a democratic public ...constituent groups
that are oppressed or disadvantaged . . . [should possess a] veto
'280
power regarding specific policies that affect a group directly.
The pluralist approach would thus constrict self-government out of
the claimed necessity to do so in order to preserve self-government. 281 But such a decision-whether to diminish the zone of selfgovernance-impinges upon every member of the polity. It is simply incredible to claim that any particular group has the legitimate
authority to make this decision. Taken to the logical extreme, this
argument suggests that any particular group possessed of enough
power may do what it pleases. That is heteronomy of the most
loathsome sort, and ultimately of particular danger to members of
disempowered and vilified groups, for once cultural authoritarianism is recognized as a legitimate tool in crafting the law of free expresssion pertinent to public discourse, there is no logical restraint
upon the types of cultural voices that are entitled to speak with authoritarian vigor. Do members of historically disadvantaged groups
really desire that the Supreme Court employ a culturally authoritarian vision to fashion free speech law?
2.

"Irrational" Speech as Injurious to Public Discourse

A prime function of public discourse is to furnish to every autonomous individual the opportunity to influence the decisions of
the entire polity, and in the process, to enable those disappointed by
278. Lawrence, supra note 3, at 481.
279. Matsuda, supra note 2, at 2368. In fairness to Professor Matsuda, she calls for
relying exclusively upon victim-group members to "tell us whether the harm is real
harm to real people." Id. While she advocates reliance upon victim-group members to
assess the magnitude of the harm she does not explicitly call for exclusive reliance upon
victim-group members as the censors of public discourse. On the other hand, the thrust
of her work is to the effect that racist speech should be suppressed because of the harm
it inflicts on victim-group members-a harm assessable only by victim-group members.
280. Iris M. Young, Polity and Group Difference: A Critiqueof the Ideal of Universal
Citizenship, 99 ETHICS 250, 261-62 (1989), quoted in Post, supra note 3, at 309 n.202.
281. The pluralist approach here bears some similarities to the possibly apocryphal
American military commander in Vietnam who is said to have declared that it was

"necessary to destroy the town in order to save it."
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collective decisions to reconcile themselves to that collective will.
So conceived, public discourse would ideally proceed in a calm, deliberative, and interactive manner. The injection of a racial epithet
into this process is at best a rude and jarring note, and at worst a
form of verbal violence that challenges the very foundations of public discourse. Both egalitarians and accommodationists argue that
since such irrational speech evidently fails to further the ideal ends
of public discourse there is no need to clothe it with constitutional
protection.2 8 2 Thus, even so zealous an egalitarian advocate of suppression as Professor Matsuda concedes that the First Amendment
protects "the social scientist who makes a case for racial inferiority
in an academic setting based on what is presented as scientific evidence ....
[provided that the] theory of inferiority is free of any
message of hatred or persecution. 2 8 3 In more general conformity
to this notion, Peter Byrne would excise from the definition of hate
speech "expressions that convey rational but offensive propositions
that can be disputed by argument and evidence. 28 14 To Professor
Byrne, a racial insult "refers to a manner of speech that seeks to
demean rather than to criticize, and to appeal to irrational fears and
prejudices rather than to respect for others and informed
28 5
judgment."
This argument contains no easy or natural stopping point. In
essence, it would remove constitutional protection from all speech
that lacks rationality. Such an argument is deeply at odds with the
principle imbedded in Cohen v. California286 that the free expression guarantee protects not only "the cognitive content of individual speech . . . [but also the] emotive function which, practically
speaking, may often be the more important element of the overall
message sought to be communicated. '2 87 The practical and foreseeable consequences of the adoption of such doctrine is even more
disturbing. As Kenneth Karst has pointed out, "deliberative reasoning... hardly ever needs the Constitution's protection," but the
civil rights movement's attack upon "deeply entrenched system[s]
of domination and subordination . . . was primarily [emotionally
and symbolically] expressive, countering Jim Crow's systematic
group defamation with new self-defining expressions of free282. See, e.g., Arkes, supra note 3, at 316-17; Byrne, supra note 3, at 400; Matsuda,
supra note 2, at 2364-65.
283. Matsuda, supra note 2, at 2364-65.
284. Byrne, supra note 3, at 400.
285. Id. (footnote omitted).
286. 403 U.S. 15 (1971).
287. Id. at 26.
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dom. '' 28 8 Civil rights advocates employed sit-ins, freedom marches,
and other modes of expression "which fell outside the definition of
speech in traditional First Amendment doctrine. It was precisely
their departure from the speech of Reason that put the civil rights
demonstrators in the most urgent need of the First Amendment's
protection. ' 289 To now dismiss irrational hate speech from the protective umbrella of the First Amendment is to court the ultimate
dismissal of all speech that invokes emotion, symbolism, and the
nonrational capacity for judgment that all humans possess. It
amounts to a rejection of the eros quality in all of us and a recognition only of our logos portion. 29 0 That is a dangerously unbalanced
view, for humans reach judgment not only by cool, methodical reasoning but also by intuition and emotive feeling. To deny these
modes of altering the civic polity is to deny a portion of ourselves
and to surrender public discourse into the hands of the most logos
bound amongst us. It is thus hardly surprising that a proven defender of the oppressed like Professor Karst 29 1 would conclude that
a model of public discourse which admits only of rational delibera292
tion is bad news for members of all socially marginalized groups.
E.

The Intrinsic Evil of Hate Speech

The egalitarian argument in favor of suppression of hate speech
that is easiest to dismiss is that hate speech may be suppressed because "a hard-won societal consensus has established ... the elemental wrongness of the use of racial epithets. ' 293 Some adherents
of this view embellish this stark statement by arguing that suppression of hate speech is symbolically necessary as an "unequivocal
294
expression[] of solidarity with vulnerable minority groups.9
However expressed, the core of this proposition is that the idea of
288. Karst, supra note 3, at 97.
289. Id.
290. See generally M. ESTHER HARDING, THE WAY OF ALL WOMEN 25 (rev. ed.
1970) ("[T]he old Greek philosophic concept of Eros or relatedness... [exists] in contrast to the Logos which is the ... principle dealing with factual knowledge and wisdom."); JUNG, supra note 104, at 152 (Eros is characterized by a "connective quality
[rather] ... than by the discrimination and cognition associated with Logos.").
291. See, e.g., KENNETH L. KARST, BELONGING TO AMERICA: EQUAL CITIZENSHIP AND THE CONSTITUTION (1989).
292.

Karst, supra note 3, at 99 (Refusal to provide constitutional protection to non-

rational discourse "is not just bad news for black Americans and the gay liberation
movement, but bad news for women as well.").
293. Wright, supra note 3, at 10; see also Matsuda, supra note 2, at 2360 ("Racial
supremacy is one of the ideas we have collectively and internationally considered and

rejected.").
294. Kretzmer, supra note 3, at 456.

HeinOnline -- 40 UCLA L. Rev. 170 1992-1993

1992]

FREE EXPRESSION

racial or other group inferiority is simply too loathsome to permit.
One can readily grant the premise that the idea of racial inferiority
is loathsome without embracing the conclusion that its repulsiveness provides adequate justification for declaring it to be an idea
without constitutional protection.
There is little question that hate speech is synonymous with the
noxious ideas of inferiority and subordination of members of vilified
groups. The matter at issue, however, is the question of whether
these ideas may be barred from public discourse. The egalitarian
argument is that it is appropriate to ban them because these ideas
are "universally condemned. '295 It is, of course, simply another
version of cultural authoritarianism.
Unfortunately, the claim of universal condemnation of hate
speech is simply not tenable. The empirical evidence suggests that,
while ideas of racial inferiority may be universally condemned
among people of good will and enlightenment, they are alive and
embraced among large portions of the world's population. A glance
at the daily newspapers reveals an almost universal infatuation with
tribal, religious, ethnic, national, and racial animosity. Indeed, the
issue of hate speech would not exist if racist ideas were truly condemned universally. 296 Thus, when egalitarians state that ideas of
racial inferiority are universally condemned they are really asserting
a very different point: those who hold such ideas do so because they
are in the grip of a "false consciousness. ' 297
The notion of false consciousness posits that the validity of
ideas may be objectively assessed, and that those who cling to "invalid" ideas do so because they lack true consciousness of themselves. The false consciousness construct permits the complete
dismissal of the views of those who are labeled as falsely conscious,
295. Matsuda, supra note 2, at 2359.
296. Ironically, advocates of suppression seem to recognize this point at the same
time they contend that racism is universally condemned. See, e.g., Brown, supra note 3,
at 295 ("[R]acism... is a persistent and constituent part of the social order, woven into
the fabric of society and everyday life."); Lawrence, supra note 3, at 447 ("[F]or over
three hundred years, racist speech has been the liturgy of America's leading established
religion, the religion of racism."); Matsuda, supra note 2, at 2326-31 (providing tales of
racial verbal assault and concluding that "racial violence and harassment is widespread,
common, and life-threatening").
297. The idea of false consciousness is vogue among the critical legal studies wing of
the legal academy. Cf MARK KELMAN, A GUIDE TO CRITICAL LEGAL STUDIES
126-41 (1987) (discussing problems of individual choice, desire, and paternalism). Like
many CLS ideas, the notion of false consciousness originated with the Frankfurt School
of philosophers. See generally, RAYMOND GEuss, THE IDEA OF A CRITICAL THEORY:
HABERMAS AND THE FRANKFURT SCHOOL (1981).

HeinOnline -- 40 UCLA L. Rev. 171 1992-1993

UCLA LAW REVIEW

[Vol. 40:103

"on the grounds that [those] perspectives could not possibly be
'298
respected as true expressions of autonomous individuality.
When used as a device to control public discourse the notion of false
consciousness is a truly frightening development, for it "presupposes an intimacy with truth so vital as to foreclose opposing positions. '299 The advocates of suppression might profit by pondering
the pliable nature of "truth." Should today's "false consciousness"
become tomorrow's "truth," the revolution in public discourse
urged by the egalitarian advocates of suppression would surely be
the cruelest turn of the screw. I lack sufficient faith in the human
ability to divine eternal truths that I continue to think Justice Black
had it right when he declared, "I do not believe that it can be too
often repeated that the freedoms of speech, press, petition and assembly guaranteed by the First Amendment must be accorded to
the ideas we hate or sooner or later they will be denied to the ideas
' '3°°
we cherish.
Egalitarian advocates of suppression often contend that continued toleration of hate speech creates "a community that promotes
racist speech. '30 1 It is an effortless shift to the position that, in at
least some circumstances, "content regulation of racist speech is not
only permissible but may be required by the Constitution. 30 2 This
process dismisses outright the state action doctrine and seeks to
erase any distinction between the public and private realms.30 3 The
core of this gambit is the assertion that a balance must necessarily
be struck between "the [continued] free flow of ideas and the democratic process [dependent on that flow,] and our desire to further
equality. '' 3°4 In essence, this argument asks us to balance governmental deprivations of liberty occasioned by restrictions on speech
against injuries imposed by private actors in the utterance of hate
speech. This rejection of the general principle that the Constitution
applies to hobble the actions of governments rather than private actors is a position that flows naturally enough from the philosophical
298. Post, supra note 3, at 308.
299. Id.
300. Communist Party v. Subversive Activities Control Bd., 367 U.S. 1, 137 (1961)
(Black, J., dissenting).
301. Matsuda, supra note 2, at 2338; see also Kretzmer, supra note 3, at 456 (Failure
to suppress hate speech may amount to an intolerable symbolic endorsement of hate
speech.).
302. Lawrence, supra note 3, at 449.

303. Professor Lawrence dismisses the state action doctrine quite openly. See Lawrence, supra note 3, at 444-49. Professor Matsuda does so slightly more obliquely. See
Matsuda, supra note 2, at 2378 ("State silence ...

is public action.").

304. Lawrence, supra note 3, at 458.
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view that there is no real distinction to be made between the "public" and "private" spheres, a dichotomy claimed to be false. 30 5 At
the heart of this kind of argument is the implicit contention that the
Constitution is an enabling mechanism for governmental power
rather than a constraint upon it. In this radical endeavor, the Constitution is transformed into an unavoidable mandate to governments to control human behavior in order to suppress actions,
whether taken through state machinery or not, that would be inimical to the human rights expressed within the Constitution if undertaken by governments. It is an approach that raises significant and
fundamental questions about the nature of our conception of both
constitutional government and of human rights. A full consideration is beyond the scope of this Article, but with respect to free
expression two points must be made.
First, the argument that the Constitution demands suppression
of private hate speech, because the failure to do so is a symbolic
governmental endorsement of hate speech, is inherently limitless.
By this reckoning, all private speech that the government fails to
suppress is implicitly endorsed. If so, then government is no longer
the condensation of individual wills produced by public discourse,
but is an active participant in the very process designed to create
governmental will. The result is chaotic. The autonomy that is
critical to self-governance cannot exist if governments are seen as
endorsing every individual private utterance within the context of
public discourse because those views are no longer expressions of
individual autonomy, but are statements of official position.30 6 The
concept of autonomy thus loses all coherence.
Second, the argument that the Constitution requires suppression of hate speech because the failure to do so would vitiate the
equal protection guarantee is an argument that confuses two very
separate dimensions of equality. The free expression guarantee, as
applied to public discourse, affirms the equal right of every person
to participate in public discourse. To limit public discourse by an
appeal to equality is to assert that there is a substantive dimension
to equality, which trumps even the right of the people to govern
themselves. If this is so, the parameters of this substantive equality
must be determined by someone. But the people can not do so legitimately, for their autonomy has been curtailed by the incursion on
public discourse demanded in the name of this substantive equality.
305. See, e.g., KELMAN, supra note 297, at 102-09.
306. See Greenawalt, supra note 3, at 304-05; Post, supra note 3, at 292.
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Who, then, decides? Presumably, the advocates of suppression
would leave that decision in the hands of an unelected, unrepresentative intellectual elite with no plausible claim to the announcement
of autonomous legal norms. But that decision-maker does not exist
in our form of government. Even the Supreme Court is accountable
to public discourse through new presidential appointments, constitutional amendment, and impeachment. The argument from
substantive equality is almost impossible to achieve and, if accomplished, irretrievably disabling of the autonomy principle that is the
foundation of self-governance.
The egalitarian arguments for suppression of hate speech reject
the individualistic paradigm and enthusiastically endorse cultural
authoritarianism. In doing so, the egalitarians seem oblivious to the
dangers such an approach may well exact in terms of self-governance, and even to the immediate interests championed by egalitarian advocates of suppression of hate speech: the welfare of socially
marginalized groups.
The accommodationist arguments strive to accommodate both
the individualistic and culturally authoritarian paradigms, but the
chasm is too wide to bridge. Self-governance requires that, with
respect to public discourse, and in order to serve the individualistic
ideals that self-governance is founded upon, both individuals and
social groups must be deprived of immunity from much that
30 7
wounds. In a laudable effort to "prevent[ ]... human suffering,"
accommodationists are willing to tolerate incursions into the domain of public discourse.
The individualistic paradigm leads to the conclusion that hate
speech in public discourse can be controlled only when it is calculated to incite immediate violence or other violation of law, or is
directly intrusive upon a captive auditor's recognized individual privacy interest. Within the context of public discourse, protection of
individual or group sensibilities is an insufficient justification.
IV.

HATE SPEECH AND THE UNIVERSITY

The forum in which it is most frequently urged that hate
speech be regulated is the university. To resolve the issue it is necessary to determine whether a public university is a forum for public discourse or whether it is, at least in part, a private locus of
potentially captive auditors in which some prohibitions upon hate
speech are constitutionally permissible.
307. Massaro, supra note 3, at 255.

HeinOnline -- 40 UCLA L. Rev. 174 1992-1993

1992]

FREE EXPRESSION

Within the doctrinal taxonomy of free expression, universities
are not traditional public fora. In Widmar v. Vincent 30 8 the Court
recognized that the "campus of a public university, at least for its
students, possesses many of the characteristics of a public forum...
[but a] university differs in significant respects from public forums
such as streets or parks. '30 9 Accordingly, a public university possesses "authority to impose reasonable regulations compatible with
[its educational] mission upon the use of its campus"3 10 and "to
exclude . . . [expression which] substantially interfere[s] with the
opportunity of other students to obtain an education." 3 1' This
might suggest that the authority of universities to curtail hate
speech is relatively clear, but that turns out to be far too simple
because the Court has never resolved the nature of the educational
mission of universities. Since Widmar suggests that a university
may curtail speech in order to further its educational mission and to
enable all students to partake of the benefits of that mission, it is
critical to define the educational purpose of universities. The scope
of free expression on campus hinges upon that definition.
Part II above described the evolution of the judicial understanding of the function of education. 31 2 Once it was thought that
education's province was thoroughly culturally authoritarian-to
inculcate the dominant values of the polity. But just as the Court
began to reconceive the free expression guarantee as founded in significant measure upon an individualistic paradigm, it also began to
see the function of university education as both an important agent
in the search for truth and as an instrument for developing the capacity of self-governance.
The fruits of this reconception may be seen by the Court's conclusion, in Papish v. Board of Curators,3 3 that "the mere dissemination of ideas-no matter how offensive to good taste-on a state
university campus may not be shut off in the name alone of 'conventions of decency.' ",314 While Papish provides clear recognition of
the university as a forum for public discourse, it cannot be treated
as denying any other function to the university. Surely the univer308. 454 U.S. 263 (1981).
309. Id. at 267-68 n.5. The Court in Widmar concluded that, by virtue of its policy
of accommodating student group meetings, the university had created a limited public
forum "generally open for use by student groups." Id. at 267.

310. Id. at 268 n.5.
311. Id. at 277.

312. See supra text accompanying notes 167-189.
313. 410 U.S. 667 (1973) (per curiam).
314. Id. at 670.
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sity continues to have the right to judge and control classroom expression in the service of legitimate pedagogical ends. The problem
lies in assessing the nature of the public university outside of the
classroom.
Education does not, of course, stop at the classroom. Thus, to
the extent that the university as a whole is conceived as a special
place for the nurturing of public discourse and the capacity for selfgovernance, it is difficult to justify limitations upon hate speech that
are any greater than in any other area of public discourse. But the
university is also a residence to thousands of students and a workplace to thousands of faculty and staff. The multiple facets of the
university require something other than a singular conception of the
function of the university.
The workplace character of the university-embodied most
clearly in faculty and staff work environments and student organizations that are functionally identical to work environmentswould seem to permit suppression of hate speech on the same terms
that are applicable to other workplace environments. Offensive
speech that is not part of public discourse and that is specifically
directed to another person in such terms as to threaten immediate
breach of the peace may be prohibited. This conclusion derives
from the conclusions earlier reached concerning the legitimate
scope of limits upon free expression in the workplace, limits rooted
firmly in the individualistic paradigm. 31 5 Speech in the university
workplace that is part of public discourse squarely implicates autonomous self-governance, and may be curbed only when it is so abusively pointed at an individual target that the social fabric which
supports individual autonomy is itself threatened.
The university is also a place to live. With respect to the portion of the university that is also the sanctuary of home, the captive
audience doctrine comes into play even more strongly than in the
workplace. The Court in Frisby v. Schultz 31 6 emphatically reaffirmed the connected principles "that individuals are not required to
welcome unwanted speech into their own homes and that the government may protect this freedom. ' 31 7 Thus, the Court upheld a
municipal ordinance banning public picketing that was specifically
focused upon a particular individual's residence. In Frisby the con315. See supra text accompanying notes 190-205.
316. 487 U.S. 474 (1988).
317. Id. at 485. But see Carey v. Brown, 447 U.S. 455 (1980), in which the Court
struck down an Illinois focused picketing ordinance because it permitted focused picketing pertinent to labor disputes while prohibiting all other forms of focused picketing.
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tent of the speech was clearly within public discourse, but the Court
recognized that when such speech is targeted at an individual in
3 18 it
such a way that it invades the "quiet enjoyment of the home"
entraps the individual resident. "The First Amendment permits the
government to prohibit offensive speech as intrusive when the 'captive' audience cannot avoid the objectionable speech. '3 19 If "[t]he
target of... focused picketing ...is just such a 'captive,' "320 so is a
student in a dormitory room subjected to an obnoxious racial slur
painted on her door. By contrast, an equally obnoxious racial slur
otherwise legitimately posted on a communal bulletin board in the
same dormitory may more easily be avoided by individual readers.
It is true that the slur, once apprehended, is not likely to be expunged, but a passerby still has a more "ready means of avoiding
the unwanted speech" than the "resident ... trapped within the
32
home." 1
It may thus be permissible for public universities, like other
embodiments of government, to regulate hate speech when it is uttered in the university's residence halls. The limits of permissible
suppression extend to hate speech that is not within public discourse or, if part of public discourse, is specifically directed to another person in such terms as to threaten immediate breach of the
peace or is so targeted, unavoidable, and invasive of recognized individual privacy interests as to make the auditor a captive of the
offensive speech. At bottom, hate speech in the university is validly
regulated to the extent that it can be in the larger community of
public discourse.
V.

PLURALISM, HATE SPEECH, AND THE FUTURE BOUNDARIES
OF PUBLIC DISCOURSE

Despite the Supreme Court's repeated statement that "above
all else, the First Amendment means that government has no power
to restrict expression because of its message, its ideas, its subject
matter, or its content, ' 322 the Court has, until this past term's decision in R.A. V v. City of St. Paul,323 permitted regulation of speech
on the basis of its content within a small number of well-defined
categories of speech. Some of these categories, such as obscenity,
318.
319.
320.
321.

Id. at 486.
Id. at 487.
Id.
Id.

322. Police Dep't v. Mosley, 408 U.S. 92, 95 (1972).
323. 112 S.Ct. 2538 (1992).
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have resulted from a purely culturally authoritarian vision of the
role of law. Others, such as the vestigial remains of Chaplinsky's
"fighting words" doctrine, have their origins in a more individualistic outlook. But all of the categorical exceptions to the general rule
that a statute which discriminates on the basis of the content of the
speech "is presumptively inconsistent with the First Amendment" 324 operate, to some degree, to hamper public discourse. Perhaps it is in recognition of this fact that the Court has sought to
confine the permissible scope of content-based regulation to its traditionally recognized categories, expanding them begrudgingly and
then only, as in Ferber, in order to protect important individual
interests threatened by the speech at issue.
An even clearer expression of the Court's commitment to unfettered public discourse is R.A. V v. City of St. Paul, in which the
Court sharply limited the scope of permissible content-based regulation even with respect to categories of speech traditionally recognized as susceptible to content-based regulation. At issue in R.A. V
was the validity of a St. Paul municipal ordinance that criminalized
the exhibition of symbols known by the exhibitor to "arouse[ ] anger, alarm or resentment in others on the basis of race, color, creed,
religion, or gender .... -325 The Minnesota Supreme Court had
construed the ordinance to apply only to "fighting words" as defined by Chaplinsky.326 In the course of finding the ordinance
facially repugnant to the free speech guarantee, the Court declined
to reexamine Chaplinsky. Instead, the Court merely assumed without deciding "that all of the expression reached by the ordinance is
proscribable under the 'fighting words' doctrine" 327 and proceeded
to establish the principle that while
these [traditional categorical] areas of speech can, consistently
with the First Amendment, be regulated because of their constitutionally proscribable content ... they are [not] categories of
speech entirely invisible to the Constitution, so that they may be
made the vehicles for content discrimination unrelated to their
distinctively proscribable content. Thus, the government may
proscribe libel; but it may not make the further content discrimi32 8
nation of proscribing only libel critical of the government.
324. Simon & Schuster, Inc. v. Members of the N.Y. State Crime Victims Bd., 112
S. Ct. 501, 508 (1991).
325. R.A.V., 112 S. Ct. at 2541.
326. Id.
327. Id. at 2542.
328. Id. at 2543.
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Within the recognized categories of proscribable speech, content
discrimination can occur when it "consists entirely of the very rea' ' 329
or when
son the entire class of speech at issue is proscribable,

the object of content discrimination is to control the secondary effects of speech, or when a "content-based subcategory of... speech
[is] swept up incidentally within the reach of a statute directed at
330
conduct rather than speech."
Whether or not R.A. V "casts aside long established First
Amendment doctrine,"' 33' or represents a sensible extension of the
Court's hostility to governmental censorship of ideas, no matter
how odious, it imposes a new limiting principle upon content-based
speech regulations. The pre-R.A. V approach was to treat contentbased regulation of speech within the identified traditional categories as immune from constitutional scrutiny. R.A. V alters that understanding by making it plain that, even within the traditional
categories, content-based regulation that has as its object the suppression of ideas is impermissible.
After R.A. V it will be necessary to probe content-based restrictions upon subcategories of fighting words. R.A. V permits
governmental suppression of all fighting words, but it forbids suppression of only those fighting words that also convey a particular
viewpoint, even such a repulsive viewpoint as racial hatred. If governments seek to forbid only some fighting words they must sustain
the burden of proving that their selection of a subcategory is not
motivated by the desire to suppress the expression of particular
ideas. Thus, banning fighting words only at high school football
games is probably permissible in the wake of R.A. V., either because
it seeks to control a secondary effect of such speech (violence resulting from immature passionate rivalry), or lacks an evident governmental motivation to suppress the expression of an idea unrelated to
the violent reaction invited by the banned speech, or selects one
venue for prohibition on the basis of the heightened prospect for
violence. Finally, if hate speech prohibitions do exceed the scope of
fighting words, R.A. V provides a clear message that, in general,
there is insufficient justification for such prohibitions to enable them
to survive examination under the First Amendment. Each of these
issues will be briefly examined.
329. Id. at 2545.
330. Id. at 2546.

331. Id. at 2551 (White, J., concurring).
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A.

The Future Scope of the "Fighting Words" Doctrine
The Minnesota Supreme Court construed the St. Paul ordinance at issue in R.A. V to apply only to fighting words as defined
by Chaplinsky. In doing so, however, the Minnesota court concluded that fighting words included words "which by their very utterance inflict injury" 332 in the form of producing "anger, alarm or
resentment based on racial, ethnic, gender or religious bias." 33 3
While the majority in R.A. V found it unnecessary to determine
whether this reading of the scope of fighting words was constitutionally proper, the four concurring justices agreed that the Minnesota court's interpretation of fighting words was impermissibly
broad. "[S]uch generalized reactions [as anger, alarm or resentment] are not sufficient to strip expression of its constitutional
protection. The mere fact that expressive activity causes hurt feelings, offense, or resentment does not render the expression
334
unprotected."
Since the majority in R.A. V assumed that the St. Paul ordinance applied only to fighting words, whatever they may be, a likely
reaction by St. Paul and other jurisdictions inclined to ban hate
speech would be to prohibit all fighting words. St. Paul, for example, could simply amend its ordinance to prohibit all speech which
by its very utterance causes anger, alarm, or resentment. If that
should occur, it would not be long before that more inclusive statute
is applied to a case of racial hate speech. When that case presents
itself to the Supreme Court the Court will be required to confront
the issue it dodged in R.A. V -the outer boundaries of the fighting
words doctrine.
It is a reasonably safe prediction that the fighting words doctrine does not encompass words which by their very utterance inflict emotional injury. Not only do such cases as Gooding v.
Wilson 335 and Lewis v. City of New Orleans,336 which invalidated
governmental attempts to suppress opprobrious or abusive speech,
clearly indicate that the Constitution does not permit the prohibition of nasty words that hurt feelings, but there is a strong support332. Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942).
333. In re Welfare of R.A.V., 464 N.W.2d 507, 510 (Minn. 1991).
334. R.A. V., 112 S. Ct. at 2559 (White, J., concurring).

335. 405 U.S. 518, 526 (1972) (invalidating as overbroad a Georgia statute that
criminalized the use of opprobrious "words or abusive language").
336. 415 U.S. 130, 132 (1974) (invalidating a statute that prohibited the use of "obscene or opprobrious words to a police officer while in the actual performance of his [or
her] duty").
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ing cast of decisions that require individuals to endure hurt feelings
in order to further the ideal of unfettered public discourse. The flag
burning cases 337 illustrate the principle that expression which
merely wounds the sensibilities of bystanders must nonetheless be
protected. As discussed earlier, Hustler Magazine, Inc. v.
Falwel1338 rests on the rationale that even outrageous speech inflicting emotional injury must be tolerated when uttered in the
realm of public discourse, in part because any definition of outrageousness must necessarily be linked to the sensibilities of some particular community within the polity.
Thus, while the outer boundaries of speech proscribable as
fighting words remain indeterminate after R.A. V., the approximate
location of that frontier can be charted with respect to hate speech.
Both Justices Scalia and Kennedy, members of the R.A. V majority,
agreed in Texas v. Johnson and United States v. Eichman that
prohibitions upon flag-burning were invalid because of their implicit
attempt to censor the obnoxious idea inherent in flag-burning. Indeed, two days after Justice Kennedy joined the R.A. V majority, he
opined that "[t]o endure the speech of false ideas or offensive content and then to counter it is part of learning how to live in a pluralistic society, a society which insists upon open discourse towards
the end of a tolerant citizenry. ' 339 It is not implausible to suppose
that if the current Court squarely confronts the scope of the fighting
words doctrine with respect to hate speech, at least six votes exist to
excise from fighting words those words which, by their very utterance, do no more than wound the psyche.
B.

The Nature of R.A.V.'s Limits on Content Discrimination
Within Categories of ProscribableSpeech

The concurring justices in R.A. V expressed doubt that the
doctrine created by R.A. V was either wise or useful. 34° To Justice
White, it was
inconsistent to hold that the government may proscribe an entire
category of speech because the content of that speech is evil ....
but that the government may not treat a subset of that subcategory differently without violating the First Amendment; the
337. See United States v. Eichman, 496 U.S. 310 (1990); Texas v. Johnson, 491 U.S.

397 (1989); Street v. New York, 394 U.S. 576 (1969).
338. 485 U.S. 46 (1988).
339. Lee v. Weisman, 112 S.Ct. 2649, 2657 (1992).

340. R.A.V. v. City of St. Paul, 112 S.Ct. 2538, 2552-54 (1992) (White, J.,
concurring).
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content of the subset is by definition
worthless and undeserving
341
of constitutional protection.
The criticism fails to appreciate the dimension that R.A. V has added to free expression law.
Prior to R.A. V, free expression law, or at least that portion
devoted to scrutiny of content-based limits on speech, proceeded in
two dimensions. Some categories of speech were thought to be insufficiently connected to the rationales for free expression that they
were denied, apparently, any constitutional protection whatever.
As seen, the process of identifying and refining these categories has
been one that is heavily, but not entirely, laden with individualism.
A related individualistic measure has been applied to content-based
regulations outside of the categorical exemptions. There, contentbased limits fail if they are not narrowly tailored to advance a compelling governmental interest. Rarely, if ever, can the government
sustain the burden of proving this condition. In essence, unless
some paramount objective critical to the maintenance of the essential prerequisites of democratic self-governance can be identified
and it can be demonstrated that achievement of this objective is
practically impossible without the content discrimination at issue,
the government will fail. 342 The latter inquiry is one that presumes
the value of free public discourse is sufficiently high that only the
most extraordinary conditions, also rooted in preservation of the
autonomous democracy that public discourse is designed to nourish, will overcome the presumptive value of uncensored public
discourse itself. The first dimension sorted out protected from unprotected speech; the second dimension guarded protected speech
from content regulations inimical to maintenance of the conditions
of self-governance.
R.A. V has added a third dimension. In order to assure that
governments are effectively disabled from all attempts to censor
ideas, R.A. V demands that, even with respect to "unprotected"
speech, the judiciary examine the particular content discrimination
at issue to be sure that it is not a vehicle to suppress unpopular
viewpoints. In short, R.A. V expands the domain of public discourse by including within it proscribable speech that is sought to
be proscribed because of the views expressed, not for the "neutral"
reasons the category of speech was determined to be proscribable.
If there was ever any doubt, it is now clear that public discourse is
341. Id. at 2553 (White, J., concurring).
342. See, e.g., Burson v. Freeman, 112 S. Ct. 1846 (1992) (upholding Tennessee's
election day restrictions on political speech within 100 feet of a polling place).
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not confined to polite, coolly rational expression. In the world according to R.A. V, public discourse may include remarks which are
bawdy, profane, intemperate, cruelly hateful, spiteful, tormenting,
rude, and nasty. Of course, this is not a discourse to be prized. Let
us hope that, as is too often the case, our nation does not rush to the
conclusion that since it is our constitutional right to be nasty in
public we must exercise that right.
The important point is that R.A. V forces governments to decide what they wish to control. If fighting words are a problem, ban
them. And if, after having done so, the prohibition is selectively
enforced to muzzle only the speaker of fighting words who hates
white men, or Jews, or Korean-Americans, the doctrine of R.A. V
will operate to invalidate the prohibition as applied because of the
evident governmental desire to suppress only the hateful speaker of
a particular viewpoint. Such is the importance of unfettered public
discourse that even in this debased corner, the Court has seen fit to
fashion a doctrine that preserves the last ounce of value of otherwise
unprotected speech.
C.

The Permissible Limits upon Hate Speech Outside of
Categories of ProscribableSpeech

Outside of the unprotected categories of speech, the Court has,
within the last decade, ever more frequently concluded that content-based regulations of speech are valid only when "necessary to
serve a compelling state interest and ...narrowly drawn to achieve
that end. '343 The advent of this test is unfortunate, for it invites
comparison of the value of public discourse-the essential precondition for autonomous democratic self-governance-with any number
of other societal objectives that, while important, are less directly
connected to the bedrock of the self-governing community.
Yet even within the doctrinal framework of "compelling interest/narrowly tailored means," the Court in R.A. V considered and
rejected the argument that the St. Paul ordinance, consisting of a
content-based prohibition of hate speech of narrower breadth than
that sought by egalitarian advocates of suppression of hate speech,
was a narrowly tailored means to accomplish the compelling end of
assuring basic human rights, including the right to live in peace.
343. Simon & Schuster, Inc. v. Members of the N.Y. State Crime Victims Bd. 501,
112 S.Ct. 509 (quoting Arkansas Writers' Project, Inc. v. Ragland, 481 U.S. 221, 231
(1987)). Justice Kennedy's concurrence in Simon & Schuster provides a useful account
of the historical development of the "compelling interest/narrowly tailored means" test
for content-based regulation of speech. See id.at 512.
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Though the Court readily conceded that the governmental objective
was compelling, it concluded that "the 'danger of censorship'
presented by a facially content-based statute... requires that...
[the] weapon [of content discrimination] be employed only where it
is '[reasonably] necessary to serve [the government's] (compelling)
interest.' "3" The Court found it unnecessary where content-neutral alternatives remained available. The inference of this enigmatic
suggestion is that content discrimination is virtually always unnecessary to the accomplishment of compelling governmental objectives. This inference is strongly supported by the evolution of the
"ocompelling interest/narrowly tailored means" test applicable to
content-based regulations of otherwise constitutionally protected
speech.
The compelling interest/narrowly tailored means test for content-based speech regulations slipped into free expression law from
its original home, equal protection, in Carey v. Brown.345 The
Court concluded that an Illinois law which prohibited focused residential picketing except for picketing related to labor disputes violated the Equal Protection Clause because it discriminated against
some speech entirely on the basis of its content. Because the statute
impinged upon the fundamental right of free expression, strict scrutiny was required. Although the Court found that the interest
which motivated the statute-protection of the privacy interests inherent in one's home-was compelling it also concluded that the
means selected were insufficiently narrowly tailored because the
statute discriminated among speech on the basis of the content of
the speech. In the very first case applying the compelling interest/
narrowly tailored means test to a content-based speech regulation,
the Court seemed to regard the use of speech content as a basis for
regulating speech as almost an automatic failure to employ a sufficiently narrowly tailored means.
Thus, even when the government's interest in regulating speech
is compelling, its selection of the content of speech as its vehicle for
regulation is presumptively invalid. Texas v. Johnson 346 invalidated
a statute that prohibited the burning of the American flag, not because the state's interest-encouraging respectful treatment of our
national emblem-was illegitimate, but because the means selected-prohibiting only "offensive" destruction of the flag-neces344. R.A. V., 112 S. Ct. at 2549 (second and fourth alterations in original) (citation
omitted) (quoting Burson v. Freeman, 112 S. Ct. 1846, 1852 (1992)).
345. 447 U.S. 455 (1980).

346. 491 U.S. 397 (1989).
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sarily produced censorship of speech on the basis of its political
content. When the issue was revisited a term later, the Court was
unpersuaded that the federal Flag Protection Act of 1989 was any
less constitutionally offensive. However important the governmental objective of preserving the physical integrity of our national
symbol, the Court concluded that, as in Texas v. Johnson, "the Act
still suffers from the same fundamental flaw: it suppresses expression out of concern for its likely communicative impact. ' 347
To similar effect is Boos v. Barry,348 in which the Court struck
down a District of Columbia ordinance that prohibited the display
of any sign within 500 feet of a foreign embassy if the sign tended to
bring the foreign government into public odium or disrepute. Despite the governmental contention that its interest was merely the
content-neutral and compelling one of abiding by the international
law obligation of shielding diplomats from offensive speech, the
Court characterized the ban as content-based because the justification for the statute was "the direct impact that speech has on its
listeners. ' 349 Once again, the use of the content of speech as a device for discrimination between permitted and prohibited speech
was invalidated, regardless of the importance of the objective
sought to be obtained by the regulation.
Although the Court has emphasized the means prong of the
test in striking down content-based regulations of speech, it could
just as easily have stressed that where the governmental interest is
the suppression of speech out of concern for its communicative impact, that interest can never be "compelling," regardless of the
number of collateral compelling interests which may be appended
to the governmental objective. This latter theme is implicit in both
the flag-burning cases and in Boos v. Barry, and is the very core of
such repudiations of content-based speech regulation as Justice
Jackson's declaration in Barnette that the "fixed star" in our "constitutional constellation" is the principle that governments can
never prescribe orthodoxy, 350 or Justice Douglas's contention that a
"function of free speech ... is to invite dispute[,] . . . induce[ ] ...
unrest, create[] dissatisfaction ....
or even stir[] people to
35
anger." 1
347.
348.
349.
350.
351.

United States v. Eichman, 496 U.S. 310, 317 (1990).
485 U.S. 312 (1988).
Id. at 321.
West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).
Terminiello v. Chicago, 337 U.S. 1, 4 (1949).
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In those few instances in which the Court has upheld contentbased restrictions on speech under the compelling interest/narrowly
tailored means test, it has not done so in the interest of suppressing
the communicative impact of an idea upon prospective auditors.
Most recently, in Burson v. Freeman 35 2 the Court upheld Tennessee's election-day prohibition of political speech within 100 feet of
polling places. The Court characterized the compelling governmental interest as one of preventing voter intimidation and voter fraud.
Tennessee did not fear what political speakers would say so much as
it feared that the very presence of political speech in close proximity
to the polls would intimidate some voters into either not voting or
casting a coerced ballot. The compelling governmental interest was
the preservation of another keystone constitutional right-the right
to vote. "No right is more precious... than that of having a choice
in the election of those who make the laws under which ... they
must live. Other rights, even the most basic, are illusory if the right
to vote is undermined. ' 35 3 There is little in this analysis that suggests that where the governmental interest is to suppress a particular message because of its offensiveness (as is the objective with hate
speech restrictions) the governmental interest will be treated as sufficiently compelling, or the means chosen (content-based speech
regulations) sufficiently narrowly tailored to survive constitutional
354
scrutiny.
There does not appear to be much, if any, room for governments to proscribe hate speech outside of the proscribable categories of speech. Thus, the individualistic premises which undergird
the vestigial remains of Chaplinsky also provide most of the boundaries for hate speech restrictions. When hate speech degenerates
into a personalized, focused attack on another person, under circumstances where the auditor is reasonably likely to retaliate with
violence or where the abuse is so invasive of recognized personal
privacy interests that it can not be avoided, it can be restricted. To
this conclusion must be added the gloss of R.A. V., requiring that
even prohibitions upon intolerable personalized abuse must be
framed and administered in a viewpoint-neutral fashion.
352. 112 S. Ct. 1846 (1992).
353. Id. at 1851 (quoting Wesberry v. Sanders, 376 U.S. 1, 17 (1964)).
354. In Austin v. Michigan Chamber of Commerce, 494 U.S. 652 (1990), the Court
upheld a Michigan law that prohibited corporations from using treasury funds to support or oppose political candidates, but which allowed corporations to make those expenditures from sequestered funds used solely for political purposes. Although the
regulation was content-based, it was at least viewpoint-neutral and did not operate to
foreclose entirely corporate political speech.
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The Egalitarian Vision of the Future of Pluralism and Public
Discourse

Although R.A. V v. City of St. Paul may have set the future
direction of the American law of free expression and hate speech, it
is useful to examine a case study instantiating the egalitarian vision.
The Supreme Court of Canada, in Regina v. Keegstra,355 has determined, by employing a methodology analogous to the compelling
interest/narrowly tailored means test, that Canada's criminal
prohibitions upon hate speech are constitutionally justified infringements of the guarantee of free expression contained in the Canadian
3 56
Constitution's Charter of Rights and Freedoms.
James Keegstra, an Alberta high school teacher, was convicted
under the Canadian federal Criminal Code for his practice of instructing his students in various anti-Semitic sentiments, including
teaching his students that the Holocaust was a myth. The Criminal
Code establishes criminal penalties for "[e]very one who, by communicating statements, other than in private conversation, wilfully
promotes hatred against any identifiable [racial, religious, or ethnic]
group .... -357
Keegstra appealed his conviction by invoking section 2 of the
Charter of Rights and Freedoms, which provides that "Everyone
has the following fundamental freedoms: (b) freedom of thought,
belief, opinion, and expression ...." By a four to three margin the
Supreme Court of Canada found that the Criminal Code's suppression of hate speech did not violate the Charter.
All of the justices agreed that the statute infringed upon the
Charter's free expression guarantee because the purpose of the
355. On December 13, 1990, the Supreme Court of Canada decided three cases on
the constitutional status of hate speech regulation: Regina v. Keegstra, [1990] 3 S.C.R.
697; Canada (Human Rights Commission) v. Taylor, [1990] 3 S.C.R. 892; Regina v.
Andrews, [1990] 3 S.C.R. 870. Keegstra is the most fully developed of the three and,
consequently, my focus here is exclusively upon it.
356. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982,
being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11 [hereinafter Canadian
Charter]. By the Canada Act 1982, an enactment of the United Kingdom Parliament,
Canada obtained both an augmented Constitution containing a Charter of Rights and
Freedoms explicitly restraining of governmental power and full legal authority to
amend its Constitution without further approval of the U.K. parliament.
357. Can. Crim. Code, R.S.C., ch. C-46, § 319 (1985). The same section provides
that no conviction may occur if the defendant proves by a preponderance of the evidence that the statement was true, or was a good faith opinion upon a religious subject,
or was "relevant to any subject of public interest, the discussion of which was for the
public benefit, and if on reasonable grounds" the defendant believed the statement to be
true, or if the statement was made in good faith for the purpose of removing feelings of
hatred toward an identifiable group. Id.
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Criminal Code prohibition of hate speech was clearly and precisely
to restrict freedom of expression. 35 8 The Crown prevailed because
section 1 of the Charter provides that "The Canadian Charter of
Rights and Freedoms guarantees the rights and freedoms set out in
it subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society. '359 It is
here that the Court split.
Charter rights may be justifiably infringed if the "impugned
state action has an objective of pressing and substantialconcern in a
free and democratic society, ' ' 36° and if three additional requirements are met:
First, the measures adopted must be carefully designed to
[T]hey must be rationally
achieve the objective in question ....
connected to the objective. Second, the means, even if rationally
connected to the objective.

. .

, should impair "as little as possi-

ble" the right or freedom in question .... Third, there must be a
proportionality between the effects of the measures which are responsible for limiting the Charter right or freedom, and the ' ob361
jective which has been identified as of "sufficient importance."
In the application of this test, all the justices agreed that circumscribing the harm caused by expression promoting hatred of
identifiable groups was an objective of "pressing and substantial"
concern. The Court found this to be the case not only because of
the injury inflicted to both society and the victimized group members, but because Canada has assumed international human rights
obligations to eliminate racism by prohibiting the "dissemination of
ideas based on racial superiority or hatred. ' 362 Further proof
358. The Canadian test for determining when infringement of free speech has occurred is set forth in Irwin Toy, Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R.
927. The first step is to determine if the activity in question is expression. "Activity is
expressive if it attempts to convey meaning." Id. at 968. The second step "is to determine whether the purpose of the impugned government action is to restrict freedom of
expression." Keegstra, [1990] 3 S.C.R. at 729 (Dickson, C.J.). If that is the governmental purpose, it is a per se infringement. If, however, the purpose of the action is to
accomplish something other than restriction of free expression, and restriction of free
expression is only an incidental effect of the regulation, the free expression guarantee is
infringed only if the expression restricted furthers the values underlying the free expression guarantee: the seeking and obtaining of truth, the value of participation in social
and political decision-making, individual self-fulfillment and the full flourishing of one's
human potential. Irwin Toy, [1989] 1 S.C.R. at 976; Keegstra, [1990] 3 S.C.R. at 806
(McLachlin, J.).
359. Canadian Charter, supra note 356, § 1.
360. Keegstra, [1990] 3 S.C.R. at 735 (Dickson, C.J.) (emphasis added).
361. Regina v. Oakes, [1986] 1 S.C.R. 103, 139 (emphasis in original) (quoting Regina v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, 352).
362. Keegstra, [1990] 3 S.C.R. at 751 (Dickson, C.J.) (quoting International Convention on the Elimination of All Forms of Racial Discrimination, Article 4 (a), Can.

HeinOnline -- 40 UCLA L. Rev. 188 1992-1993

FREE EXPRESSION

1992]

of the importance of the objective was found in other provisions of
the Charter itself, especially section 15, which guarantees the equality rights of all Canadians, and section 27, which requires that the
Charter "be interpreted in a manner consistent with the preservation and enhancement of the multicultural heritage of
36 3
Canadians."
In American terms, the Canadian Supreme Court disagreed
over whether the Criminal Code prohibitions upon hate speech
were sufficiently narrowly tailored. The Keegstra majority simply
concluded, without any significant supporting rationale, that the
hate speech provision was "a measured and appropriate response to
the phenomenon of hate propaganda, and that it does not overly
circumscribe the [free expression] guarantee. '" 364 In her dissent, Justice McLachlin argued that the provision impaired far more speech
than was reasonably necessary to accomplishing the governmental
objective: "Given the serious consequences of criminal prosecution,
it is not entirely speculative to suppose that even political debate on
crucial issues such as immigration, educational language rights, foreign ownership and trade may be tempered. These matters go to
the heart of the traditional justifications for protecting freedom of
expression.

' '365

In assessing the "proportionality" of the infringement, the
Keegstra Court began by noting, somewhat in the fashion of the
United States Supreme Court, that "not all expression is equally
worthy of protection. ' 366 Speech deserving lesser protection was
thought to be that which lies at the periphery of the core concerns
of the free expression guarantee. Accordingly, the Keegstra Court
examined the value of hate speech in terms of its utility to the ascertainment of the truth, as a means of accomplishing democratic selfgovernance, and as an aid to self-fulfillment. On all counts, the majority concluded that hate speech was only marginally related to
those values. Although Chief Justice Dickson admitted that "the
state should not be the sole arbiter of truth," he contended that
"neither should we overplay the view that rationality will overcome
all falsehoods in the unregulated marketplace of ideas. There is
T.S. 1970, No. 28). The United States has, by contrast, failed to ratify these international obligations to which Canada has pledged itself. See, e.g., Matsuda, supra note 2,
at 2345.
363. Canadian Charter,supra note 356, § 27.
364. Keegstra, [1990] 3 S.C.R. at 771 (Dickson, C.J.).
365. Id. at 860 (McLachlin, J.).
366. Id. at 760 (Dickson, C.J.) (quoting Rocket v. Royal College of Dental Surgeons, [1990] 2 S.C.R. 232, 247).
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very little chance that statements intended to promote hatred
against an identifiable group are true, or that their vision of society
will lead to a better world. '3 67 In Dickson's view, hate speech undermines democratic self-governance, "arguing as it does for a society in which the democratic process is subverted and individuals are
denied respect and dignity simply because of racial or religious
characteristics. ' 368 While hate speech may foster the speaker's selffulfillment, it does so by nurturing an "identity derived from membership in a cultural or religious group" by simultaneously denying
to members of the vilified groups this same aspect of the free expres369
sion guarantee.
By thus lowering the value of the expression in question, Dickson made it easier to establish the proportionality of the infringement, for the inquiry "is essentially a cost-benefit analysis. On the
one hand, how significant is the infringement of the fundamental
right or freedom in question? On the other hand, how significant is
the benefit conferred by the impugned legislation?" 370 To the Keegstra majority, the answer was easy: since hate speech is low value
and the benefits sought to be obtained by its suppression are substantial, the suppression of hate speech was easily deemed proportional. To the dissenters, the infringement of free expression was
"of the most serious nature" 37 1-not because hate speech is itself
valuable, but because the Criminal Code prohibition "strikes directly at [the] content [of expression] and at the viewpoints of
372
individuals."
The Keegstra dissenters grounded their objections in individualistic values underlying free expression that have well established
roots in American law. R.A. V v. City of St. Paul is a continuation
of that pattern. The Keegstra majority, by contrast, turned to an
unvarnished cultural authoritarianism to defend the legitimacy of
the Canadian suppression of hate speech. There are at least two
significant reasons why the Canadian and American resolutions of
the hate speech problem will remain quite different.
First, and most obviously, the texts of the American and Canadian constitutions differ. The fact that Canada has instructed its
judiciary to decide when infringements of free expression are justi367.
368.
369.
370.
371.
372.

Id. at
Id. at
Id. at
Id. at
Id. at
Id. at

763.
764.
763.
863 (McLachlin, J.).
864.
863.
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fled produces a frankly political assessment of the relative merits of
individual and communal interests that is far less likely to occur in
the United States. Moreover, the Charter commands that its guarantees "be interpreted in a manner consistent with the preservation
373
and enhancement of the multicultural heritage of Canadians.
Arguably, the Charter has thereby implicitly rejected the individualistic paradigm with respect to free expression.
Second, constitutional judgments are necessarily made in the
social and political context of the nation. Canada has a long tradition of parliamentary supremacy, trusting the legislative majority to
adjust competing interests in the polity in a wise fashion. Its commitment to individual liberty constantly recognizes that individuals
are necessarily part of groups. The shape of human liberty is thus
seen through a slightly different lens, perhaps one that is less concerned with the preservation of autonomy in self-governance.
There are myriad subtle and profound differences between the two
societies and their political and legal systems, all of which account
for differences between the two nations. Two nations were created
by the American Revolution: the radical Whig one called the
United States, where individual right and entitlement continues to
capture the popular, and much of the legal, imagination; and the
initially conservative Tory but now social democratic one called
Canada, where an ethos of individual deference to communal needs
and demands has always flourished more vigorously than in its
southern sibling.37 4 It is thus not inconceivable for the two nations
to adopt quite different foundational paradigms for the law of free
expression within public discourse. Indeed, this conclusion is supported by the fact that Canada has adopted international human
rights conventions that arguably mandate suppression of hate
speech, while the United States has refused to do so, in part because
of concerns that the treaty norms conflict with our understanding of
constitutional liberties.
Nevertheless, the methodology employed by the Keegstra
Court in determining that criminal suppression of hate speech
within public discourse was constitutionally justified is a close
cousin of the "compelling interest and narrowly tailored means"
test. The Canadian formula asks whether the governmental interest
is "pressing and substantial"; the American version asks whether
the governmental interest is "compelling." Assuming the govern373. Canadian Charter, supra note 356, § 27.
374. See generally SEYMOUR M. LIPSET, CONTINENTAL DIVIDE: THE VALUES
AND INSTITUTIONS OF THE UNITED STATES AND CANADA 1-18, 90-116 (1990).

HeinOnline -- 40 UCLA L. Rev. 191 1992-1993

UCLA LAW REVIEW

[Vol. 40:103

mental interest overcomes this threshold burden, the Canadian
question resolves into the dual inquiry of whether the speech restriction minimally impairs speech and whether the cost of the
speech restriction is worth the benefits thereby obtained. The
American inquiry subsumes both of these questions into a single
issue of whether the speech restriction is "narrowly drawn" to accomplish the compelling governmental objective. Both formulations invite courts to weigh the merits of the content of particular
speech against the social benefits arguably to be derived from its
suppression.
The invitation to assess the value of speech within public discourse as a device to justify its suppression is inimical to the individualistic principles of autonomous self-governance that form the

current bedrock of the American free expression guarantee. This
balancing method permits the pluralist and, ultimately, cultural auof free expression in
thoritarian paradigm to invade the domain 375
public discourse, as it freely did in Keegstra.

The best pluralist argument for regulation of hate speech begins with the contention that hate speech is an almost undifferentiated part of a skein of systematic devaluation of the voices, efforts,
and very presence of victim group members. Because "racism... is
a persistent and constituent part of the social order, ' 376 it operates
systematically to exclude victim group members from public dis375. The Keegstra majority opinion is replete with evidence of ready embrace of the
premise of false consciousness as a basis for regulating public discourse, and of the
notion that hate speech poses an almost self-evident threat to public discourse itself.
When Dickson observed that "[t]here is very little chance that statements intended to
promote hatred against an identifiable group are true, or that their vision of society will
lead to a better world," he may have been right, but he was also aligning himself with
the proposition that any other view must be a product of false consciousness, and hence
undeserving of public comment. Keegstra, (1990] 3 S.C.R. at 763 (Dickson, C.J.).
Dickson also treated the claim that hate speech undermines democratic self-governance
as almost self-evident.
[E]xpression can work to undermine our commitment to democracy
where employed to propagate ideas anathemic to democratic values.
Hate propaganda works in just such a way, arguing as it does for a society in which the democratic process is subverted and individuals are denied respect and dignity simply because of racial or religious
characteristics.
Id. at 764. There is no attempt in this comment to struggle with the complex nature of
public discourse as a device to reconcile individual will to the collective will in a fashion
that is autonomous. In doing so, he accepted uncritically the premise that some particular cultural perspective is axiomatically entitled to govern. Unfortunately, this premise was accepted with almost no forthright examination of its merits in terms of the
ideal of autonomous self-governance.
376. Brown, supra note 3, at 295.
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course. Only the members of dominant social groups can feel that
their individual wills have been reconciled to the collective in an
autonomous fashion. From the perspective of victim group members the norms produced by public discourse are as heteronomous
as if they were the enforceable edicts of Martian interlopers. In a
less sophisticated way the Keegstra opinion accepts and endorses
this version of the pluralist argument. But neither Keegstra nor the
pluralists ask or answer the critical question: Would this intolerable
condition be removed by suppression of hate speech?
The answer is by no means clear. Keegstra's endorsement of
suppression of hate speech in public discourse may be seen as, in
essence, a denial of autonomy to some members of the polity (racists and other hatemongers) in order to make it more fully available
to others (members of victim groups). Indeed, the balancing test
invited or commanded by section one of the Charter makes it relatively easy to read the case in precisely that fashion. The problem,
however, is more complicated. Since the root of the matter is that
victim groups are effectively excluded by the cultural structure of
racism, there are at least two responses to this condition. One is an
attack upon the substantive cultural practices that instantiate racism, by such measures as affirmative action programs, antidiscrimination legislation, provision of better education and other
resources to victim group communities, and other such modifications of our social existence. This approach leaves untouched the
mechanism by which this social rehabilitation would be collectively
undertaken: public discourse. The other response is largely symbolic. Restraining hate speech in public discourse is a way of saying
to victim group members, "We really want you here." There is indisputable value to such a symbolic message; the question is
whether that symbolic value outweighs the costs imposed on selfgovernance by its delivery. And that balancing can not be accomplished without evaluating the alternative methods of delivering
both substantive and symbolic messages of similar content without
affecting the basic premise of self-governance.
Moreover, there is another danger in the balancing process
suggested by the pluralist challenge. Robert Post calls it the "fallacy of [the] immaculate isolation." 377 A restraint on public discourse to send a symbolic message
is acceptable only if it is de minimis, and it is arguably de
minimis only when a specific claim is evaluated in isolation from
377. Post, supra note 3, at 315 (footnote omitted).
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other, similar claims. But no claim is in practice immaculately
isolated in this manner. As the flag burning [cases] suggest[ ],
there is no shortage of powerful groups contending that uncivil
speech within public discourse ought to be
"minimally" regu37 8
lated for highly pressing symbolic reasons.
The danger thus posed is that the principle of curbing public discourse for the benefit of any group claimant "applies with analo'379
gous force to a broad and growing spectrum of group claims.
Instead of a healthy egalitarianism issuing from the process of selfgovernance, egalitarianism threatens to swallow self-governance.
Finally, any attempt to balance the benefits gained by suppressing hate speech against the cost imposed by restricting public
discourse must confront one of the central issues in the debate over
hate speech regulations. Egalitarian advocates of suppression
claim, in essence, that the systematic social subordination of vilified
groups renders public discourse useless as a tool for self-governance
with respect to members of those groups. They contend that hate
speech must be suppressed in order to restore the integrity and utility of public discourse as a device for mediating the views of all
members of the polity. This "argument requires us to balance the
integrity of public discourse as a general structure of communication against the importance of enhancing the experience of political
participation by members of victim groups. ' 38 0 This balancing
question is one never adequately examined by the Canadian Court
in Keegstra. The Court implicitly reached the conclusion that it
was more important to enhance political participation by members
of marginal and oppressed groups, but in doing so, it failed to reveal
any explicit consideration of the cost of that decision in terms of the
value of uncensored public discourse. The omission is lamentable,
for this is the heart of the issue.
R.A. V v. City of St. Paul demonstrates that the United States
Supreme Court is unwilling to tolerate content-based incursions
upon public discourse in the name of some particularly compelling
cultural vision. To do so would require the rejection of the individualistic paradigm, which supports the central tenet of free expression within public discourse as an indispensable means of securing
autonomous self-governance. The development of this paradigm
and its solid rooting in American constitutional law has taken the
378. Id. at 316 (footnote omitted).
379. Id. at 317.
380. Id. at 314.
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better part of this century to accomplish. To have cast it aside unreflectively would have endangered the soul of self-governance.
VI.

CONCLUSION

The value of free expression inheres primarily in its ability to
facilitate autonomous self-government. Autonomy occurs when the
norms that control behavior are created by those subject to them.
Heteronomy is the contrary condition, in which norms of social behavior are created by people not subject to them. Only by keeping
the governance process open to all expressions of individual will can
the process truly effect the reconciliation of individual views with
the collective will that is the essence of autonomy. American free
expression law has been built upon this highly individualistic premise, for almost all of the rationales offered for a free expression guarantee are to some degree erected upon the foundation of
individualism.
Egalitarian advocates of suppression of hate speech rely upon
the quite different premise of pluralism. They conceive of pluralism
as the guardian of diversity, which inheres in the preservation of the
perspectives of differing groups. By contrast, the individualism that
underlies current free expression doctrine argues that it also guards
diversity, but sees diversity as inhering in the preservation of differing individuals. From the individualistic standpoint, groups are
simply aggregations of individuals. Group perspectives may be
maintained by preserving the autonomy of the individuals who
compose them.
The essential problem with the pluralist conception of the free
expression guarantee is that it threatens to destroy the preconditions for autonomy. By identifying particular ideas as incompatible
with public discourse, the pluralists impose a censorship upon public discourse that is fundamentally incompatible with autonomous
self-governance. By doing so, pluralism becomes synonymous with
cultural authoritarianism. By contrast, adherents to the individualistic paradigm argue that the evil of racism and other hatred must
be confronted within public discourse. Out of that confrontation
the community may legitimately act, by such measures as antidiscrimination legislation and the like, to express its collective will to
alter the societal structures that support systemic racism. This process is legitimate precisely because racists and other hatemongers
are permitted a voice in the formulation of this policy. But the pluralists seek to truncate public discourse. In doing so they provide
no persuasive argument as to how that pruning could be limited to
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hate speech or reason why it should be. The embrace of heteronomy that is implicit in the pluralist and culturally authoritarian
conception of free speech is an exceedingly dangerous and unbounded one.
Those who seek to accommodate individualism and cultural
authoritarianism often seek to confine the incursion upon public
discourse by tolerating "rational" expressions of hatred while
prohibiting only the "irrational" epithet. This gambit serves free
expression no better, for it promises to excise from free expression's
protective shadow all communication that is symbolic, or emotional, or charged with any value other than that of cool logic. Not
only does this ignore the fact that humans understand in a variety
of ways other than logos, it fails to recognize that much desirable
social transformation has been accomplished through the power of
nonrational, emotional and highly symbolic speech. It was not the
arid logic of justice, but sit-ins, freedom marches, and the movingly
emotional resolve of "We Shall Overcome" that produced the
38 1
wrenching social changes of the 1960s.
Accomodationists also seek to defend prohibitions upon hate
speech by contending that they serve only the narrow purpose of
protecting individual auditors from personalized injury. The approach is too broad, for it permits substantial incursions upon free
speech within public discourse, thus producing the same peril as
cultural authoritarianism. When confined to speech occurring
outside of public discourse, or when the individual target of the
speech is held captive and subjected to offensive verbal harassment,
this accommodationist approach effectively merges with the individualistic in justifying limitations on free expression.
The future of the individualistic conception has been imperiled
by the Court's suggestion that it would permit content-based incursions upon free speech in public discourse whenever the government
can establish that it has some compelling reason to do so and that
its speech regulation is narrowly drawn to accomplish the compelling end. After R.A. V v. City of St. Paul, however, the immediate
danger has passed. A vivid comparative example of the consequence of such an approach is Regina v. Keegstra, which upheld
Canada's criminal prohibitions upon hate speech as justified limitations of Canada's free expression guarantee. The Canadian approach embraces pluralism quite readily, but without a clear
381. See generally, Karst, supra note 3. For a moving account of the origins of "We
Shall Overcome" and its transformative power, see ROBERT CARO, MEANS OF ASCENT
xii-xxi (1990).
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appreciation of the costs thereby imposed upon autonomous selfgovernance. While there are abundant subtle and profound differences between the social, political, and legal systems of Canada and
the United States that account for differences in the free expression
guarantee between the two nations, the Canadian experience ought
both to sharpen our understanding of the values at issue when dealing with hate speech regulation, and to provide us with some appreciation of the likely result of tolerating suppression of hate speech
within public discourse.
However well-meaning the egalitarian effort to suppress hate
speech may be, the costs that would be imposed are large and fundamental. The very structure of autonomous self-governance
would be threatened, for once the idea of preserving cultural diversity is accepted as reason enough to muzzle speakers in public discourse, there is no logical reason why any other cultural perspective
may be denied the opportunity to suppress public discourse in the
name of preservation of the desired cultural perspective. In short,
by eradicating hate speech to preserve cultural diversity, at the price
of tolerating content-based curbs on public discourse, we would
open the door to forms of cultural authoritarianism that might have
far less benign objectives than preventing racists from spewing foul
invective. Though undoubtedly well-meaning, this venture threatens slow erosion of the pillars upon which autonomous self-governance has been erected.
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